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MEMORANDUM FOR COMMANDERS, DEFENSE CONTRACT MANAGEMENT
DISTRICTS

SUBJECT: DCMC Memorandum No. 96-72, Termination Inventory Schedules (POLICY)

ThisisaPOLICY memorandum. It expires when content is included in DLAD 5000.4,
Contract Management (One Book), not to exceed one year. Target Audience: Termination
Contracting Officers and Administrative Contracting Officers (ACO).

This policy memorandum addresses the attached Federal Acquisition Regulation (FAR)
amendment of September 24, 1996, which requires contractors under terminated contracts to
submit termination inventory schedules within 120 days from the effective date of termination,
unless otherwise extended by the Termination Contracting Officer (TCO), based on awritten
justification to support the extension. FAR Part 49 and the clauses at 52.249-2,52.249-3,
52.249-5, 52.249-6, and 52.249-11 are amended by this change.

TCOs should discuss this FAR amendment with contractors during the post-termination
conference, and should ensure contractor compliance. When termination inventory schedules are
not submitted in atimely manner, unnecessary delays are experienced both in effecting
redistribution and disposal of the termination inventory and in reaching final settlement of those
terminated contracts. However, TCOs should be sensitive to complex contracts with many
subcontractors, and should be receptive to extending the termination inventory schedule time
frame when requested in writing. The status of subcontractor termination inventory should also
be discussed during the post-termination conference. Principal subcontractors to the terminated
contract may be invited to participate in that conference, and timing difficulties can be discussed
that will provide the foundation for written justification for an extension.

According to FAR 49.109-7(5, if a contractor fails to submit the termination settlement
proposal within one year, or any extension, it looses its right to appeal the TCO’s determination.
On the other hand, the FAR does not specify consequences if a contractor fails to submit
termination inventory schedules within the 120 day period or any extension. We recommend
that TCOs review each case in which the contractor has failed to make timely submission of
termination inventory schedules to determine if this failure has harmed or prejudiced the
Government, or caused the Government to incur expenses it would not otherwise have incurred.
Such matters should then be taken into account in negotiating or determining the amount due the
contractor.



Since administration of the termination by the Termination Settlement Office (TSO) begins
upon receipt of the termination notice, ACOs are reminded to comply with Part X111, Chapter 2:
Termination for Convenience, and Part X1V, Chapter 1: Contract Closeout, of the One Book, and
forward termination notices to the TSO within seven working days of receipt and document this
action in the contract file. Thisin turn enables the TCO to hold a timely post-termination
conference to discuss genera principles and procedures, as well as obligations of the contractor,
in settling contract terminations.

The point of contact on thisissue is Marie Garney, Property Management, Contract Closeout,
and Terminations Team (AQOE) at DSN 427-3447 or (703) 767-3447, Internet address:

marie_garney@hg. dla.mil.
/7

ROBERT W. DREWES
Major General, USAF
Commander

Attachment
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PART 49—TERMINATION OF CONTRACTS

49.105-1

(d) Perform the continued portion of the contract and
submit promptly any request for an equitable adjustment of
price for the continued portion, supported by evidence of
any increase in the cost, if the termination is partial;

(e) Take necessary or directed action to protect and pre-
serve property in the contractor’s possession in which the
Government has or may acquire an interest and, as directed
by the TCO, deliver the property to the Government;

(f) Promptly notify the TCO in writing of any legal pro-
ceedings growing out of any subcoatract or other commit-
ment related to the terminated portion of the contract;

(g) Settle outstanding liabilities and proposals arising
out of termination of subcontracts, obtaining any approvals
or ratifications required by the TCO;

(h) Promptly submit the contractor’s own settlement

. proposal, supported by appropriste schedules; and

(i) Dispose of termination inventory, as directed or

authorized by the TCO.

49.105 Duties of termination contracting officer after
issaance of notice of terminstion.
(a) Consistent with the termination clause and the notice
of termination, the TCO shall—
(1) Direct the action required of the prime contractor;
(2) Examine the settlement proposal of the prime
contractor and, when appropriate, the settlement propos-
als of subcontractors;
(3) Promptly negotiate settlement with the contractor
and enter into a settlement agreement; and
(4) Promptly settle the contractor’s settlement pro-
posal by determination for the elements that cannot be
agreed on, if unable to negotiate a complete settlement.
(b) To expedite settlement, the TCO may request spe-
cially qualified personnel to—
(1) Assist in dealings with the contractor;
(2) Advise on legal and contractual matters;
(3) Conduct accounting reviews and advise and assist
on accounting matters; and
(4) Perform the following functions regarding termi-
nation inventory (see Subpart 45.6):
(i) Verify its existence.
(ii) Determine qualitative and quantitative alloca-
bility.
(iii) Make recommendations conceming setvice-
ability.
(iv) Undertake necessary screening and redistribu-
tion.
(v) Assist the contractor in accomplishing other
(c) The TCO should promptly hold a conference with the
contractor to develop a definite program for effecting the set-
tlement. When appropriste in the judgment of the TCO, after
consulting with the contractor, principal subcontractors
should be requested to attend. Topics that should be discussed
at the conference and documented include—

(1) General principles relating to the settlement of
any settlement proposal, including obligations of the
contractor under the termination clause of the contract;

(2) Extent of the termination, point at which work is
stopped, and status of any plans, drawings, and informa-
tion that would have been delivered had the contract
been completed;

(3) Status of any continuing work;

(4) Obligation of the contractor to terminate subcon-
tracts and general principles to be followed in settling
subcontractor settiement proposals;

(5) Names of subcontractors involved and the dates
termination notices were issuod to then;

(6) Contractor personnel handling review and settle-
ment of subcontractor ssttiement proposals and the

(7) Arrangemeants for transfer of title and delivery to
the Government of any material required by the
Government;

(8) General principles and procedures to be followed
in the protection, preservation, and disposition of the
contractor's and subcontractors’ termination inventories,
including the preparation of termination inventory
schedules;

(9) Contractor accounting practices and preparation
of SF 1439 (Schedule of Accounting Information
(49.602-3));

(10) Form in which to submit settlement proposals;

(11) Accounting review of settlement proposals;

(12) Any requirement for interim financing in the
nature of partial payments;

(13) Tentative time schedule for negotiation of the
settlement, including submission by the contractor and
subcontractors of settlement proposals, termination
inventory schedules, and accounting information sched-
ules (see 49.206-3 and 49.303-2);

(14) Actions taken by the contractor to minimize
impact upon employees affected adversely by the termi-
nation (see paragraph (g) of the letter notice in 49.601-
2); and i

(15) Obligation of the contractor to furnish accurate,
complete, and current cost or pricing data, and to certify
to that effect in accordance with 15.804-4(h) when the
amount of a termination settlement agreement, or a par-
tial termination settlemeont agreement plus the estimate
to complete the continued portion of the contract
exceeds the threshold in 15.804.

49.105-1 Termination status reports.

When the TCO and contracting officer are in different
activities, the TCO will furnish periodic status reports on
termination actions to the contracting office upon request.
The contracting office shall specify the information

required.
49-3



49.105-2

FEDERAL ACQUISITION REGULATION (FAR)

49.105-2 Release of excess funds.

(a) The TCO shall estimate the funds required 1o settle
the termination, and within 30 days after the receipt of the
termination notice, recommend the release of excess funds
to the contracting officer. The initial deobligation of
excess funds should be accomplished in a timely manner
by the contracting officer, or the TCO, if delegated the
responsibility. The TCO shall not recommend the release
of amounts under $1,000, unless requested by the contract-
ing officer. 4

(b) The TCO shall maintain continuous surveillance of
required funds to permit timely release of any additional
excess funds (a recommended formst for release of excess
funds is in 49.604). If previous releases of excess funds
result in a shortage of the smount required for settlement,
the TCO shall promptly inform the contracting officer, who
shall reinstate the funds within 30 days.

49.105-3 Termination case file.

The TCO responsible for negotiating the final settiement
shall establish a separate case file for cach termination.
This file will include memoranda and records of all actions
relative to the settlement (see 4.801).

49.105-4 Cleanup of construction site.

In the case of terminated construction contracts, the con-
tracting officer shall direct action to ensure the cleanup of
the site, protection of serviceable materials, removal of
hazards, and other action necessary to leave a safe and
bealthful site.

49.106 Fraud or other criminal conduct.

If the TCO suspects fraud or other criminal conduct
related to the settlement of a terminated contract, the TCO
shall discontinue negotiations and report the facts under

agency procedures.

49.107 Audit of prime contract settlement proposals
and subcontract settlements.

(a) The TCO shall refer each prime contractor settle-
ment proposal of $100,000 or more to the appropriate audit
agency for review and recommendations. The TCO may
submit settlement proposals of less than $100,000 to the
audit agency. Referrals shall indicate any specific informa-
tion or data that the TCO desires and shall include facts
and circumstances that will assist the audit agency in per-
forming its function. The audit agency shall develop
requested information and may make any further account-
ing reviews it considers appropriate. After its review, the
audit agency shall submit written comments and recom-
mendations to the TCO. When a formal examination of set-
tlement proposals under $100,000 is not warranted, the
TCO will perform or have performed a desk review and
include a written summary of the review in the termination
case file.

49-4 (FAC 90-40)

(b) The TCO skall refexr subcontract settlements
received for approval or ratification to the appropriate audit
agescy for review and -ecommendations when (1) the
amount exeeeds $30600 ar (2) the TCO wants a complete
«or partial accounting review. The audit agency shall submit
written comments and tecomanendations to the TCO. The
review by the aadit agency does not relieve the prime con-
tractor or higher tier subcontractor of the responsibility for
performing an accounting review.

(cX1) The responsibility of the prime contractor and of
cach subcontractor (see 49.108) includes performance of
accounting reviews and any necessary field audits.
However, the TCO should request the Government audit
agency to perform the accounting review of a subcontrac-
tor's settlement proposal when—

(i) A subcontractor objects, for competitive rea-
sons, to an accounting review of its records by an
upper tier contractor;

(ii) The Government audit agency is currently per-
forming audit work at the subcontractor’s plant, or can
perform the audit more economically or efficiently;

(iii) Audit by the Government is necessary for
consistent audit treatment and orderly administration;
or

(iv) The contractor has a substantial or controlling
financial interest in the subcontractor,

(2) The audit agency should avoid duplication of
accolnting reviews performed by the upper tier contrac-
- tor on subcontractor settlement proposals. However, this
should not preclude the Government from making addi-
tional reviews when appropriate. When the contractor is
performing accounting reviews according to this sec-
tion, the TCO should request the audit agency to period-
ically examine the contractor’s accounting review pro-
cedures and performance, and to make appropriate com-
ments and recommendations to the TCO. ‘

(d) The andit report is advisory only, and is for the TCO
to use in negotiating a settlement or issuing a unilateral
determination. Government personnel handling audit reports
must be careful not to reveal privileged information or infor-
mation that will jeopardize the negotiation position of the
Government, the prime contractor, or a higher tier subcon-
tractor. Consistent with this, and when in the Government’s
interest, the TCO may furnish audit reports under paragraph
(c) above to prime and higher tier subcontractors for their
use in settling subcontract settiement proposals.

49.108 Settiement of subcontract settiement proposals.

49.108-1 Subcontractor’s rights.

A subcontractor has no contractual rights against the
Government upon the termination of a prime contract. A
subcontractor may have rights against the prime contractor
or intermediate subcontractor with whom it has contracted.
Upon termination of a prime contract, the prime contractor
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PART 49—TERMINATION OF CONTRACTS

49.301

(i) Metals, raw materials, purchased parts, work in
process, finished parts, components, dies, jigs, fix-
tures, and tooling, at purchase or manufacturing cost;

(ii) Charges such as engineering costs, initial
costs, and general administrative costs;

(iii) Costs of settlements with subcontractors;

(iv) Settlement expenses; and

- (v) Other proper charges.

(2) An allowance for profit (49.202) or adjustment
for loss (49.203(b)) must be made to complete the gross
settlement proposal. All unliquidated advance and
progress payments and all disposal and other credits
known when the proposal is submitted must then be
deducted.

(3) This inventory basis is also appropriate for use
under the following circumstances:

(i) The partial termination of a construction or

(ii) The partial or complete termination of supply
orders under any terminated construction contract.

(iti) The complete termination of a unit-price (as
dlxungnshed from a lump-sum) professional services

M) Total cost basis. (l) When use of the inventory basis
is not practicable or will unduly delay settlement, the total-
cost basis (SF 1436) may be used if approved in advance
by the TCO as in the following examples:

(i) If production has not commenced and the accu-
mulated costs represent planning and preproduction
or “get ready” expenses.

(ii) If, under the contractor’s accounting system,
unit costs for work in process and finished products
cannot readily be established.

(iii) If the contract does not specify unit prices.

(iv) If the termination is complete and involves a
letter contract.

(2) When the total-cost basis is used under a com-
plete termination, the contractor must itemize costs
incurred under the contract up to the effective date of
termination. The costs of settlements with subcontrac-
tors and applicable scttlement expenses must also be
added. An allowance for profit (49.202) or adjustment
for loss (49.203(c)) must be made. The contract price
for all end items delivered or to be delivered and accept-
ed must be deducted. All unliquidated advance and
progress payments and disposal and other credits known
when the proposal is submitted must also be deducted.

(3) When the total-cost basis is used under a partial
termination, the settlement proposal shall not be submit-
ted until completion of the continued portion of the con-
tract. The settlement proposal must be prepared as in
subparagraph (2) of this section, except that all costs
incurred to the date of completion of the continued por-
tion of the contract must be included.

(4) If a construction contract or a Jump-sum profes-

sional services contract is completely terminated, the

contractor shall—

(i) Use the total cost basis of settlement;

(ii) Omit Line 10 “Deduct-Finished Product
Invoiced or to be Invoiced” from Section II of SF
1436 Settlement Proposal (Total Cost Basis); and

(iii) Reduce the gross amount of the settlement by
the total of all progress and other payments.

(c) Other basis. Settlement proposals may not be sub-
mitted on any basis other than paragraph (a) or (b) of this
section without the prior approval of the chief of the con-
tracting or contract administration office.

49.206-3 Submission of inventory schedules.

Subject to the terms of the termination clause and when-
ever termination inventory is involved, the contractor shall
submit complete inveatory schedules, to the TCO, reflect-
ing inventory that is allocable to the terminated portion of
the contract. The inveatory schedules shall be submitted
within 120 days from the effective date of termination
unless otherwise extended by the TCO based on a written
justification to support the extension. The inveatory sched-
ules shall be prepared on the forms prescribed in 49.602-2
and in accordance with 45.606-5.

49.207 Limitation on seitlements.

The total amount payable to the contractor for a settle-
ment, before deducting disposal or other credits and exclusive
of settlement costs, must not exceed the contract price less
payments otherwise made or to be made under the contract.

49.208 Equitable adjustment after partial termination.

Under the termination clause, after partial termination, a
contractor may request an equitable adjustment in the price or
prices of the continued portion of a fixed-price contract. The
TCO shall forward the proposal to the contracting officer
except when negotiation authority is delegated to the TCO.
The contractor shall submit the proposal on SF 1411, Contract
Pricing Proposal Cover Sheet (Cost or Pricing Data Required).

(a) When the contracting officer retains responsibility
for negotiating the equitable adjustment and executing a
supplemental agreement, the contracting officer shall
ensure that no portion of an increase in price is included in
a termination settlement made or in process.

(b) The TCO shall also ensure that no portion of the
costs included in the equitable adjustineat are included in
the termination settiement.

SUBPART 49.3—ADDITIONAL PRINCIPLES FOR
COST-REIMBURSEMENT CONTRACTS TERMI-
NATED FOR CONVENIENCE

49.301 General.
Termination clauses for cost-reimbursement contracts
(see 49.503(a)) provide for the settlement of costs and fee,
49-13
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49.302

FEDERAL ACQUISITION REGULATION (FAR)

if any. The contract clauses governing costs shall determine
what costs are allowable.

49.302 Discontinuance of vouchers.

(a) When the contract has been completely terminated,
the contractor shall not use Standard Form 1034 (Public
Voucher for Purchases and Services Other than Personal)
after the last day of the sixth month following the month in
which the termination is effective. The contractor may elect
to stop using vouchers at any time during the 6-month peri-
od. When the contractor has vouchered out all costs within
the 6-month period, a proposal for fee, if any, may be sub-
mitted on SF 1437 (see 49.602-1) or by letter appropriately
certified. The contractor must submit a substantiated pro-
posal for fee to the TCO within 1 year from the effective
date of termination, unlfess the period is extended by the
TCO. When the use of vouchers is discontinued, the con-
tmctcnhallsuhnitallnnvgucheredoostsandthepmposed
fee, if any, as specified in 49.303.

(b) When the contract is partially terminated, 49.304
shall apply.

49.303 Procedure after discontinuing vouchers.

49.303-1 Submission of settlement proposal.

The contractor shall submit a final settlement proposal
covering unvouchered costs and any proposed fee to within 1
year from the effective date of termination, unless the period
is extended by the TCO. The contractor shall use the form
prescribed in 49.602-1, unless the TCO authorizes otherwise.
The proposal shall not include costs that have been—

(a) Finally disallowed by the contracting officer; or

(b) Previously vouchered and formally questioned by
the Government but not yet decided as to allowability.

49.303-2 Submission of inventory schedules.

Subject to the terms of the termination clause and when-
ever termination inventory is involved, the contractor shall
submit complete inventory schedules, to the TCO, reflect-
ing inventory that is allocable to the terminated portion of
the contract. The inventory schedules shall be submitted
within 120 days from the effective date of termination
unless otherwise extended by the TCO based on a written
justification to support the extension. The inventory sched-
ules shall be prepared on the forms prescribed in 49.602-2
and in accordance with 45.606-5.

49.303-3 Audit of settiement proposal.

The TCO shall submit the settlement proposal to the
appropriate audit agency for review (see 49.107). However,
if the settlement proposal is limited to an adjustment of fee,
no referral to the audit agency is required.

1 49.303-4 Adjustment of indirect costs.
(a) If the contract contains the clause at 52.216-7,

49-14

Allowable Cost and Payment, and it appears that adjust-
ment of indirect costs will unduly delay final settlement,
the TCO, after obtaining information from the appropriate
audit agency, may agree with the contractor to—

(1) Negotiate the amount of indirect costs for the
contract period for which final indirect cost rates have
not been negotiated, or to use billing rates as final rates
for this period if the billing rates appear reasonable; or

(2) Reserve any indirect cost adjustent in the final
settlement agreement, pending establishment of negoti-
ated rates under Subpart 42.7.

(b) When an amount of indirect cost is negotiasted under
subparagraph (a)(1) of this section, the contractor shall
eliminate the indirect cost and the related direct costs on
"which it was based from the total pool and base used to
compute indirect costs for other contracts performed during
the applicable accounting period.

49.303-5 Final settiement. |

(a) The TCO shall proceed with the settlement and exe-
cution of a settlement agreement upon receipt of the audit
report, if applicable, and the contract audit closing state-
ment covering vouchered costs.

(b) The TCO shall adjust the fee as provided in 49.305.

(c) The final settlement agreement may include all
demands of the Government and proposals of the contractor
under the terminated contract. However, no amount shall be
allowed for any item of cost disallowed by the Government,
nor for any other item of cost of the same nature.

(d) If an overall settlement of costs is agreed upon,
agreement on each element of cost is not necessary. If
appropriate, differences may be compromised and doubtful
questions settled by agreement. An overall settiement shail
not include costs that are clearly not allowable under the
terms of the contract.

49.304 Procedure for partial termination.

49.304-1 General.

(a) In a partial termination, the TCO shall limit the set-
tlement to an adjustment of the fee, if any, and with the
concurrence of the contracting office to a reduction in the
estimated cost. The TCO shall adjust the fee as provided in
49.304-2 and 49.305, unless—

(1) The terminated portion is clearly severable from
the balance of the contract; or

(2) Performance of the contract is virtually complete,
or performance of any coatinued portion is only on sub-
sidiary items or spare parts, or is otherwise not substan-
tial.

(b) In the case of the exceptions in paragraph (a), the
procedures in 49.302 and 49.303 apply.

49.304-2 Submigsion of settiement proposal (fee only).
The contractor shall limit the settlement proposal to a
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49.305-1

proposed reduction in the amount of fee. The final settle-
ment proposal shall be submitted to the TCO within one
year from the effective date of termination, unless the peri-
od is extended by the TCO. The proposal may be submitted
in the form prescribed in 49.602-1 or by letter appropriate-
ly certified. The contractor shall substantiate the amount of
fee claimed (see 49.305).

49.304-3 Submission of vouchers.
When a partial termination settlement is limited to

adjustment of fee, the contractor shall continue to submit

the SF 1034, Public Voucher for Purchases and Services
Other than Personal, for costs reimbursable under the con-
tract. The contractor shall not be reimbursed for costs of
settlements with subcontractors unless required approvals
or ratifications have been obtained (see 49.108).

49.305 Adjustment of fee.
49.305-1 General.

(a) The TCO shall determine the adjusted fee to be paid,
if any, in the manner provided by the contract. The deter-

(The next page is 49-15.)
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PART 49—TERMINATION OF CONTRACTS

49.402-6

(2) The specific failure of the contractor and the
excuses for the failure,

(3) The availability of the supplies or services from
other sources.

(4) The urgency of the need for the supplies or ser-
vices and the period of time required to obtain them
from other sources, as compared with the time delivery
could be obtained from the delinquent contractor.

(5) The degree of essentiality of the contractor in the
Government acquisition program and the effect of a ter-
mination for default upon the contractor’s capability as a
supplier under other contracts.

(6) The effect of a termination for default on the abil-
ity of the contractor to liquidate guaranteed loans,
progress payments, or advance payments.

(7) Any other pertinent facts and circumstances.

(g) If, after compliance with the procedures in para-
graphs (a) through (f) of this 49.402-3, the contracting
officer determines that a termination for default is
proper, the contracting officer shall issue a notice of termi-
nation stating—

(1) The contract number and date;

(2) The acts or omissions constituting the default;

(3) That the contractor’s right to proceed further
under the contract (or a specified portion of the contract)
is terminated;

(4) That the supplies or services terminated may be
purchased against the contractor’s account, and that the
contractor will be held liable for any excess costs;

(5) If the contracting officer has determined that the
failure to perform is not excusable, that the notice of ter-
mination constitutes such decision, and that the contrac-
tor has the right to appeal such decision under the
Disputes clause;

(6) That the Government reserves all rights and
remedies provided by law or under the contract, in addi-
tion to charging excess costs; and

(7) That the notice constitutes a decision that the con-
tractor is in default as specified and that the contractor
has the right to appeal under the Disputes clause.

(h) The contracting officer shall make the same distribu-
tion of the termination notice as was made of the contract.
A copy shall also be furnished to the contractor’s surety, if
any, when the notice is furnished to the contractor. The
surety should be requested to advise if it desires to arrange
for completion of the work. In addition, the contracting
officer shall notify the disbursing officer to withhold fur-
ther payments under the terminated contract, pending fur-
ther advice, which should be furnished at the earliest prac-
ticable time.

(i) In the case of a construction contract, promptly after
issuance of the termination notice, the contracting officer
shall determine the manner in which the work is to be com-
pleted and whether the materials, appliances, and plant that
are on the site will be needed.

(j) If the contracting officer determines before issuing

the termination notice that the failure to perform is excus-
able, the contract shall not be terminated for default. If ter-
mination is in the Government’s interest, the contracting
officer may terminate the contract for the convenience of
the Government.

(k) If the contracting officer has not been able to deter-
mine, before issuance of the notice of termination whether
the contractor’s failure to perform is excusable, the con-
tracting officer shall make a written decision on that point
as soon as practicable after issuance of the notice of termi-
nation. The decision shall be delivered promptly to the con-
tractor with a notification that the contractor has the right

to appeal as specified in the Disputes clause.

49.402-4 Procedure in lion of termination for defanit.

The following courses of action, among others, are
available to the contracting officer in lieu of termination for
default whea in the Government's interest:

(a) Permit the contractor, the surety, or the guarantor, to
continue performance of the contract under a revised deliv-
ery schedule.

(b) Permit the coatractor to continue performance of the
contract by means of a subcontract or other business
arrangement with an acceptable third party, provided the
rights of the Government are adequately preserved.

(c) If the requirement for the supplies and services in the
contract no longer exists, and the contractor is not liable to
the Government for damages as provided in 49.402-7, exe-
cute a no-cost termination settlement agreement using the
formats in 49.603-6 and 49.603-7 as a guide.

49.402-5 Memorandum by the contracting officer.

When a contract is terminated for default or a procedure
authorized by 49.402-4 is followed, the contracting officer
shall prepare a memorandum for the contract file explain-
ing the reasons for the action taken.

49.402-6 Repurchase against contractor’s account.

(a) When the supplies or services are still required after
termination, the contracting officer shall repurchase the
same or similar supplies or services against the contractor’s
account as soon as practicable. The contracting officer shall
repurchase at as reasonable a price as practicable, consider-
ing the quality and delivery requirements. The contracting
officer may repurchase a quantity in excess of the undeliv-
ered quantity terminated for default when the excess quan-
tity is needed, but excess cost may not be charged against
the defaulting contractor for more than the undelivered
quantity terminated for default (including variations in
quantity permitted by the terminated contract). Generally,
the contracting officer will make a decision whether or not
to repurchase before issuing the termination notice.

(b) If the repurchase is for a quantity not over the unde-
livered quantity terminated for default, the Default clause
authorizes the contracting officer to use any terms and
acquisition method deemed appropriate for the repurchase.
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However, the contracting officer shall obtain competition
to the maximum extent practicable for the repurchase. The
contracting officer shall cite the Default clause as the
authority. If the repurchase is for a quantity over the unde-
livered quantity terminated for default, the contracting offi-
cer shall treat the entire quantity as a new acquisition.

(c) If repurchase is made at a price over the price of the
supplies or services terminated, the contracting officer
shall, after completion and final payment of the repurchase
contract, make written demand on the contractor for the
total amount of the excess, giving consideration to any
increases or decreases in other costs such as transportation,
discounts, etc. If the contractor fails to make payment, the
contracting officer shall follow the procedures in Subpart
32.6 for collecting contract debts due the Govérnment.

49402-7 Other damages.

(a) If a contract is terminated for default or if a course of
action in lieu of termination for default is followed (sce
49.402-4), the contracting officer shall promptly ascertain
and make demand for any liquidated damages to which the
Government is entitled under the contract. Under the con-
tract clauses for liquidated damages at 52.211-11, these
damages are in addition to any excess repurchase costs.

(b) If the Government has suffered any other ascertain-
able damages, including administrative costs, as a result of
the contractor's default, the contracting officer shall, on the
basis of legal advice, take appropriate action as prescribed
in subpart 32.6 to assert the Government's demand for the
damages.

49.403 Termination of cost-reimbursement contracts for
default.

(a) The right to terminate a cost-reimbursement contract
for default is provided for in the Termination for Default or
for Convenience of the Government clause at 52.249-6. A
10-day notice to the eontractor before termination for
default is required in every case by the clause.

(b) Settlement of a cost-reimbursement contract termi-
nated for default is subject to the principles in Subparts
49.1 and 49.3 the same as when a contract is terminated for
convenience, except that—

(1) The costs of preparing the contractor’s settlement
proposal are not allowable (see subparagraph (h)(3) of
the clause); and

(2) The contractor is reimbursed the allowable costs,
and an appropriate reduction is made in the total fee, if
any, (see subparagraph (h)(4) of the clause).

(c) The contracting officer shall use the procedures in
49.402 to the extent appropriate in considering the termina-
tion for default of a cost-reimbursement contract. However,
a cost-reimbursement contract does not contain any provi-
sion for recovery of excess repurchase costs after termina-
tion for default (but see paragraph (g) of the clause at
52.246-3 with respect to failure of the contractor to replace
or correct defective supplies).
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#9404 Surety 4akeover agereements.

(a} The pracedures m b section apply primarily, but
not solely, tr: fixed-price ronstruction contracts terminated
for default.

{b} Because «f the surety’s liability for damages result-
ing from the contractor’s default, the surety has certain
rights and interests in the completion of the contract work
and application of any undisbursed funds. Accordingly, the
contracting officer shall carefully consider proposals by the
surety concerning completion of the work. The contracting
officer shall take action on the basis of the Government’s
interest, including the possible effect of the action upon the
Government's rights against the surety.

(c) If the surety offers to complete the contract work,
this should normally be permitted unless the contracting
officer has reason to believe that the persons or firms pro-
posed by the surety to complete the work are not competent
and qualified and the interests of the Government would be
substantially prejudiced.

(d) Because of the possibility of conflicting demands for
unpaid prior earnings (retained percentages and unpaid
progress cstimates) of the defaulting contractor, the surety
may condition its offer of completion upon the execution
by the Government of a “takeover” agreement fixing the
surety’s rights to payment from those funds. In that event,
the contracting officer may (but not before the effective
date of termination) enter into a written agreement with the
surety. The contracting officer should consider including in
the agreement both the surety and the defaulting contractor
in order to climinate any disagreement concerning the con-
tractor’s residual rights, including assertions to unpaid
prior carnings.

(e) The agreement shall provide for the surety to complete
the work according to all the terms and conditions of the con-
tract and for the Government to pay the surety the balance of
the contract price unpaid at the time of default, but not in
excess of the surety’s costs and expenses, in the manner pro-
vided by the contract subject to the following conditions:

(1) Any unpaid eamings of the defaulting contractor,
including retained percentages and progress estimates
for work accomplished before termination, shall be sub-
ject to debts due the Government by the contractor,
except to the extent that such unpaid earnings may be
required to permit payment to the completing surety of
its actual costs and expenses incurred in the completion
of the work, exclusive of its payments and obligations
under the payment bond given in connection with the
contract. '

(2) The agreement shall not waive or release the
Government’s right to liquidated damages for delays in
completion of the work, except to the extent that they
are excusable under the contract.

(3) If the contract proceeds have been assigned to a
financing institution, the surety may not be paid from
unpaid earnings, unless the assignee consents to the pay-
ment in writing.
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(4) The surety shall not be paid any amount in excess
of its total expenditures necessarily made in completing
the work and discharging its liabilities under the pay-
ment bond of the defaulting contractor. Furthermore,
payments to the surety to reimburse it for discharging its
liabilities under the payment bond of the defaulting con-
tractor shall be only on authority of—

, (i) Mutual agreement between the Government,
the defaulting contractor, and the surety;
(ii) Determination of the Comptroller General as
to payee and amount; or
(iii) Order of a court of competent jurisdiction.

49.405 Completion by another contractor.

If the surety does not arrange for completion of the con-
tract, the contracting officer normally will arrange for com-
pletion of the work by awarding a new contract based on
the same plans and specifications. The new contract may
be the result of sealed bidding or any other appropriate
contracting method or procedure. The contracting officer
shall exercise reasonable diligence to obtain the lowest
price available for completion.

49 406 Liquidation of lability.

The contract provides that the contractor and the surety
are liable to the Government for resultant damages. The
contracting officer shall use all retained percentages of
progress payments previously made to the contractor and
any progress payments due for work completed before the
termination to liquidate the contractor’s and the surety’s
liability to the Government. If the retained and unpaid
amounts are insufficient, the contracting officer shall take
steps to recover the additional sum from the contractor and
the surety.

SUBPART 49.5—-CONTRACT TERMINATION
CLAUSES

49.501 General.

This subpart prescribes the principal contract termina-
tion clauses. For contracts for the acquisition of commer-
cial items, this part provides administrative guidance which
may be followed when it is consistent with the require-
ments and procedures in the clause at 52.212-4, Contract
Terms and Conditions - Commercial Items. In appropriate
cases, agencies may authorize the use of special purpose
clauses, if consistent with this chapter.

49.502 Termination for convenience of the Government.
(a) Fixed-price contracts of $100,000 or less (short
form).

(1) General use. The contracting officer shall insert
the clause at 52.249-1, Termination for Convenience of
the Government (Fixed-Price) (Short Form), in solicita-
tions and contracts when a fixed-price contract is con-

templated and the contract amount is expected to be

$100,000 or less, except (i) if use of the clause at

52.249-4, Termination for Convenience of the

Government (Services) (Short Form) is appropriate, (ii)

in contracts for research and development work with an

educational or nonprofit institution on a no-profit basis,

(iii) in contracts for architect-engineer services, or (iv) if

one of the clauses prescribed or cited at 49.505(a), (b),

or (), is appropriate.

(2) Dismantling and demolition. If the contract is for
dismantling, demolition, or removal of improvements,
the contracting officer shall use the clause with its
Alternate L.

(b) Fixed-price contracts over $100,000. (1Xi) General
use. The contracting officer shall insert the clause at
52.249-2, Termination for Conveniefice of the Government
(Fixed-Price), in solicitations and contracts when a fixed-
price contract is contemplated and the contract amount is
expected to be over $100,000, except in contracts for (i)
dismantling and demolition, (ii) research and development
work with an educational or nonpraofit institution on a no-
profit basis, or (iii) architect-engineer services; it shall not
be used if the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form),
is appropriate (see 49.502(c)), or one of the clauses pre-
scribed or cited at 49.505(a), (b), or (e), is appropriate.

(ii) Construction. If the contract is for construc-
tion, the contracting officer shall use the clause with
its Alternate L.

(iii) Partial payments. If the contract is with an
agency of the U.S. Government or with State, local,
or foreign governments or their agencies, and if the
contracting officer determines that the requirement to
pay interest on excess partial payments is inappropri-
ate, the contracting officer shall use the clause with
its Alternate II. In such contracts for construction, the
contracting officer shall use the clause with its
Alternate 1.

(2) Dismantling and demolition. The contracting
officer shall insert the clause at 52.249-3, Termination
for Convenience of the Government (Dismantling,
Demolition, or Removal of Improvements) in solicita-
tions and contracts for dismantling, demolition, or
removal of improvements, whea a fixed-price contract
is contemplated and the contract amount is expected to
be over $100,000. If the contract is with an agency of
the U.S. Government or with State, local, or foreign
governments or their agencies, and if the contracting
officer determines that the requirement to pay interest
on excess partial payments is inappropriate, the con-
tracting officer shall use the clause with its Alternate I.
(c) Service contracts (short form). The contracting offi-

cer shall insert the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form),
in solicitations and contracts for services, regardless of
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value, when a fixed-price contract is contemplated and the
contracting officer determines that becamse of the kind :of
services required, the successful offeror will not incesr sub-
stantial charges in preparation for ard in camryisg owt dx

~ contract, and would, if terminated for the convenience of
the Government, limit termination settlement charges to
services rendered before the date of termination. Examples
of services where this clause may be appropriate are con-
tracts for rental of unreserved parking space, laundry and
drycleaning, etc.

(d) Research and development contracts. The contract-
ing officer shall insert the clause at 52.249-5, Termination
for the Conveaience of the Government (Educational and
Other Nonprofit Institutions), in solicitations and contracts
when either a fixed-price or cost-reimbursemont contract is
contemplsated for research and development work with an
educational or nonprofit institution on a nonprofit or no-fee
basis. .

(e) Subcontracts. (1) General use. The prime contrac-
tor may find the clausc at 52.249-1, Termination for
Convenience of the Government (Fixed-Price) (Short
Form), or at 52.249-2, Termination for Convenience of the
Government (Fixed-Price), as appropriate, suitable for use
in fixed-price subcontracts, except as noted in subpara-
graph (eX2) of this section; provided, that the relationship
between the contractor and subcontractor is clearly indicat-
| ed. Inapplicable conditions (e.g., paragraph (d)) in 52.249-
2 should be deleted and the periods reduced for submitting
the subcontractor’s termination settlement proposal (e.g., 6
months), and for requesting an equitable price adjustment
(c.g., 45 days).

(2) Research and development. The prime contractor
may find the clause at 52.249-5, Termination for the
Convenience of the Government (Educational and Other
Nonprofit Institutions), suitable for use in subcontracts
placed with educational or nonprofit institutions on a
no-profit or no-fee basis; provided, that the relationship
between the contractor and subcontractor is clearly indi-
cated. Inapplicable conditions (e.g., paragraph (h))
should be deleted, the period for submitting the subcon-
tractor’s termination settlement proposal should be
reduced (e.g., 6 months), the subcontract should be
placed on a no-profit or no-fee basis, and the subcon-
tract should incorporate or be negotiated on the basis of
the cost principles in Part 31 of the Federal Acquisition
Regulation.

49.503 Termination for convenience of the Government
and defauit.
(a) Cost-reimbursement contracts.
(1) General use. The contracting officer shall insert the
clause at 52.249-6, Termination (Cost Reimbursement), in
solicitations and contracts when a cost-reimbursement
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contract .is contfengitated, except in contracts for architect-

engnrey services and for xesearch and development with

wnveducational or navprofimstitution on a no-fee basis.

(2) Canstruction.  If the contract is for construction,
the comraciing officer shall use the clause with its
Alternate L

(3) Partizl payrwwiz. If the contract is with an agen-
cy of the U.S. Government or with State, local, or for-
eign governments or their agencies, and if the contract-
ing officer determines that the requircment to pay inter-
est on excess partial payments is inappropriate, the con-
tracting officer shall use the clause with its Alternate II.
In such contracts for construction, the contracting offi-
cer shall use the clause with its Alternate HI.

(4) Time-and-material and labor-hour contracts. If
the contract is a time-and-material or labor-hour con-
tract, the contracting officer shall use the clause with its
Alternate IV, If the contract is with an agency of the
U.S. Government or with State, local, or foreign govern-
ments or their agencies, and if the contracting officer
determines that the requirement to pay interest on
excess partial payments is inappropriate, the contracting
officer shall use the clause with its Alternate V.

(b) Fixed-price contracts. The contracting officer shall
insert the clause at 52.249-7, Termination (Fixed-Price
Architect-Engineer), in solicitations and contracts for
architect-engineer services, when a fixed-price contract is
contemplated.

(c) Subcontracts. The prime contractor may find the
clause at 52.249-6, Termination (Cost-Reimbursement),
suitable for use in cost-reimbursement subcontracts; pro-
vided, that the relationship between the contractor and sub-
contractor is clearly indicated. Inapplicable conditions
(e.g., paragraphs (), (j) and (n)) should be deleted and the
period for submitting the subcontractor’s termination set-
tlement proposal should be reduced (e.g., 6 months).

49.504 Termination of fixed-price contracts for default.
(a)(1) Supplies and services. The contracting officer
shall insert the clause at 52.249-8, Default (Fixed-Price
Supply and Service), in solicitations and contracts when a
fixed-price contract is contemplated and the contract
amount is expected to exceed the simplified acquisition
threshold. The contracting officer may use the clause when
the contract amount is at or below the simplified acquisi-
tion threshold, if appropriate (e.g., if the acquisition
involves items with a history of unsatisfactory quality).

(2) Transportation. If the contract is for transporta-
tion or transportation-related services, the contracting
officer shall use the clause with its Alternate 1.

(b) Research and development. The contracting officer
shall insert the clause at 52.249-9, Default (Fixed-Price
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contract numbers involved, and previous Government

actions, if known.

(d) Submission. The Contractor shall submit VECP’s to
the Resident Engineer at the worksite, with a copy to the
Contracting Officer.

(e) Government action. (1) The Contracting Officer shall
notify the Contractor of the status of the VECP within 45 cal-
endar days after the contracting office receives it. If addition-
al time is required, the Contracting Officer shall notify the
Contractor within the 45-day period and provide
the reason for the delay and the expected date of the decision.
The Government will process VECP’s expeditiously; howev-
er; it shall not be liable for any delsy i acting upon a VECP.

any VECP, in whole or it past, st any time before it is
sccepted by the Governmest. The Contvacting Officer
tion before undertaking significant expeaditures for
VECP effort.

(3) Any VECP may be accepted, in whole or in part,
by the Contracting Officer’s award of a modification to
this contract citing this clanse. The Contracting Officer
may accept the VECP, even though an agreement on
price reduction has not been reached, by issuing the
Contractor & notice to proceed with the change. Until a
notice to proceed is issued or a contract modification
applies a VECP to this contract, the Contractor shall
perform in accordance with the existing contract. The
Contracting Officer’s decision to accept or reject all or
part of any VECP shall be final and not subject to the
Disputes clause or otherwise subject to litigation under
the Contract Disputes Act of 1978 (41 U.S.C. 601-613).
(f) Sharing. (1) Rates. The Government's share of sav-

ings is determined by subtracting Government costs from
instant contract savings and multiplying the result by (i) 45
percent for fixed-price contracts or (ii) 75 percent for cost-
reimbursement contracts.

(2) Payment. Payment of any share due the
Contractor for use of a VECP on this contract shall be
authorized by a modification to this contract to—

(i) Accept the VECP;
(ii) Reduce the contract price or estimated cost by
the amount of instant contract savings; and
(iii) Provide the Contractor’s share of savings by
adding the amount calculated to the contract price or
fee.
(g) Collateral savings. 1f 1 VECP is accepted, the

- instant contract amount shall be increased by 20 percent of

any projected collateral savings determined to be realized
in a typical year of usc after subtracting any Government
costs not previously offset. However, the Contractor’s
share of collateral savings shall not exceed (1) the con-

tract’s firm-fixed-price or estimated cost, at the time the
VECP is accepted, or (2) $100,000, whichever is greater.
The Contracting Officer shall be the sole determiner of the
amount of collateral savings, and that amount shall not be
subject to the Disputes clause or otherwise subject to litiga-
tion under 41 U.S.C. 601-613.

(h) Subcontracts. The Contractor shall include an appro-
priate value engineering clause in any subcontract of
$50,000 or more and may include one in subcoatracts of
lesser value. In computing any adjustment in this contract’s
price under paragraph (f) above, the Contractor's allowable
development and implementstion costs shall include any
subcontractor’s allowable development and implementa-
tion costs clearly resuiting from a VBCP accepted by the
Governmenit under this contract, but shall exclude any
value engineering incentive payments to a subcontractor.
The Contractor may choose agy arcsngement for subcon-
tractor value oagineering incentive payments; provided,
that these paymeats shall not reduce the Government'’s
share of the savings resulting from the VECP.

(i) Data. The Contractor may restrict the Government’s
right to use any part of a VECP or the supporting data by
marking the following legend on the affected parts:

“These dats, furnished under the Value Engineering—
Construction clause of contract __________, shall not be
disclosed outside the Government or duplicated, used, or
disclosed, in whole or in part, for any purposc other than to
evaluate a value enginecring change proposal submitted
under the clause. This restriction does not limit the
Government's right to use information contained in these
data if it has been obtained or is otherwise available from
the Contractor or from another source without limitations.”

If a VECP is accepted, the Contractor hereby grants the
Government unlimited rights in the VECP and supporting
data, except that, with respect to data qualifying and sub-
mitted as limited rights technical data, the Government
shall have the rights specified in the contract modification
data. (The terms “unlimited rights” and “limited rights” are
defined in Part 27 of the Federal Acquisition Regulation.)

(Bnd of clausc)

Alternate 1 (APR 1984). When the head of the contracting
activity determines that the cost of calculating and tracking
collateral savings will exceed the benefits to be derived in a
construction contract, delete paragraph (g) from the basic
clause and redesignate the remaining paragraphs accordingly.

52.249-1 Termination for Conmveniemce of the

Government (Fixed-Price) (Short Form).

As prescribed in 49.502(a)(1), insert the following
clause in solicitations and contracts when a fixed-price
contract is contemplated and the contract amount is expect-
ed to be $100,000 or less, except (a) if use of the clause at
52.249-4, Termination for Convenience of the Government
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(Services) (Short Form) is appropriate (b), in contracts
for research and development work with an educational
or nonprofit institution on a no-profit basis, (c) in con-
tracts for architect-engineer services, or (d) if one of the
clauses prescribed or cited at 49.505(a), (b), or (e), is
appropriate:

TERMINATION FOR CONVENIENCE OF THE
GOVERNMENT (FIXED-PRICE) (SHORT FORM)
(APR 1984)

The Contracting Officer, by written notice, may termi-
nate this contract, in whole or in part, when it is in the
Government’s interest. If this contract is terminated, the
rights, duties, and obligations of the parties, including
compensation to the Contractor, shall be in accordance
with Part 49 of the Federal Acquisition Regulation in
effect on the date of this contract.

(Bnd of clause)

Alternate 1 (APR 1984). If the coatract is for disman-

tling, demolition, or removal of improvements, designate

the basic clause as paragraph (a) and add the following

paragraph (b):

(b) Upon receipt of the termination notice, if title to
property is vested in the Contractor under this contract, it
shall revest in the Government regardless of any other
clause of the contract, except for property that the
Contractor (a) disposed of by bona fide sale or (b)
removed from the site.

52.249-2 Termination for Convenience of the

Government (Fixed-Price). ,

I As prescribed in 49.502(b)(1)(i), insert the following
clause:
TERMINATION FOR CONVENIENCE OF THE
: GOVERNMENT (FIXED-PRICE)
I (SEP 1996)

(a) The Government may terminate performance of
work under this contract in whole or, from time to time,
in part if the Contracting Officer determines that a termi-
nation is in the Government’s interest. The Contracting
Officer shall terminate by delivering to the Contractor a
Notice of Termination specifying the extent of termina-
tion and the cffective date.

(b) After receipt of a Notice of Termination, and
except as directed by the Contracting Officer, the
Contractor shall immediately proceed with the following
obligations, regardless of any delay in determining or
adjusting any amounts due under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred
to as subcontracts in this clause) for materials, ser-
vices, or facilities, except as necessary to complete the
continued portion of the contract.

(3) Terminate all subcontracts to the extent they
relate to the work terminated.
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{4) Assign to ibe :Gorernment, as directed by the
Contracting Officer, all riight, title, and interest of the
Contractor under the subcontracts terminated, in
which case the Governiment shall have the right to set-
tle or to pay any termination settlement proposal aris-
ing out of those terminations.

(5) With approval or ratification to the extent
required by the Contracting Officer, settle all out-
standing liabilities and termination settlement propos-
als arising from the termination of subcontracts; the
approval o ratification will be final for purposes of
this clause. :

(6) As directed by the Contracting Officer, transfer
title and deliver to the Governmeont (i) the fabricated
or unfabricated parts, work in process, completed
work, supplies, and other material produced or
acquired for the work terminated, and (ii) the complet-
ed or partially completed plans, drawings, informa-
tion, and other property that, if the coatract had been
completed, would be required to be furnished to the
Government. '

(7) Complete performance of the work not termi-
nated.

(8) Take any action that may be necessary, or that
the Contracting Officer may direct, for the protection
and preservation of the property related to this con-
tract that is in the possession of the Contractor and in
which the Government has or may acquire an interest.

(9) Use its best efforts to scll, as directed or autho-
rized by the Contracting Officer, any property of the
types referred to in subparagraph (b)X6) of this clause;

provided, however, that the Contractor (i) is not
required to extend credit to any purchaser and (ii) may
acquire the property under the conditions prescribed
by, and at prices approved by, the Contracting Officer.
The proceeds of any transfer or disposition will be
applied to reduce any payments to be made by the
Government under this contract, credited to the price
or cost of the work, or paid in any other manner
directed by the Contracting Officer.

(c) The Contractor shail submit complete termination
inventory schedules no later than 120 days from the
effective date of termination, unless extended in writing
by the Contracting Officer upon written request of the
Contractor within this 120-day period.

(d) After expiration of the plant clearance period as
defined in Subpart 45.6 of the Federal Acquisition
Regulation, the Contractor may submit to the Contracting
Officer a list, certified as to quantity and quality, of termi-
nation inventory not previously disposed of, excluding
items authorized for disposition by the Contracting Officer.
The Contractor may request the Government to remove
those items or enter into an agreement for their storage.
Within 15 days, the Government will accept title to those
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items and remove them or enter into a storage agreement.
The Contracting Officer may verify the list upon removal
of the items, or if stored, within 45 days from submission
of the list, and shall correct the list, as necessary, before
final settlement.

| (e) After termination, the Contractor shall submit a
final termination settlement proposal to the Contracting
Officer in' the form and with the certification prescribed
by the Contracting Officer. The Contractor shall submit
the proposal promptly, but no later than 1 year from the
effective date of termination, unless extended in writing
by the Contracting Officer upon written request of the
Contractor within this 1-year period. However, if the
Contracting Officer determines that the facts justify it, a
termination settlement proposal may be received and
acted on after 1 year or any extension. If the Coatractor
fails to submit the proposal within the time allowed, the
Contracting Officer may determine, on the basis of infor-
mation available, the amount, if any, due the Contractor
because of the termination and shall pay the amount
determined.

' (f) Subject to paragraph (e) of this clause, the

Coantractor and the Contracting Officer may agree upon
the whole or any part of the amount to be paid or remain-
ing to be paid because of the termination. The amount
may include a reasonable allowance for profit on work
done. However, the agreed amount, whether under this
paragraph (f) or paragraph (g) of this clause, exclusive of
costs shown in subparagraph (g)(3) of this clause, may
not exceed the total contract price as reduced by (1) the
amount of payments previously made and (2) the contract
price of work not terminated. The contract shall be modi-
fied, and the Contractor paid the agreed amount.
Paragraph (g) of this clause shall not limit, restrict, or
affect the amount that may be agreed upon to be paid
under this paragraph.

(g) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the ter-
mination of work, the Contracting Officer shall pay the
Contractor the amounts determined by the Contracting
Officer as follows, but without duplication of any

I amounts agreed on under paragraph (f) of this clause:

(1) The contract price for completed supplies or ser-
vices accepted by the Government (or sold or acquired

|  under subparagraph (b)(9) of this clause) not previous-

ly paid for, adjusted for any saving of freight and other
charges. '
(2) The total of—

(i) The costs incurred in the performance of the
work terminated, including initial costs and prepara-
tory expense allocable thereto, but excluding any
costs attributable to supplies or services paid or to

. ' be paid under subparagraph (g)(1) of this clause;

(ii) The cost of settling and paying termination
scttlement proposals under terminated subcontracts

that are properly chargeable to the terminated por-
tion of the contract if not included in subdivision
(g)(2)Xi) of this clause; and
(iii) A sum, as profit on subdivision (g)(2)(1) of
this clause, determined by the Contracting Officer
under 49.202 of the Federal Acquisition Regulation,
in effect on the date of this contract, to be fair and
reasonable; however, if it appears that the
Contractor would have sustained a loss on the entire
contract had it been completed, the Contracting
Officer shall allow no profit under this subdivision
(iii) and shall reduce the settlement to reflect the
indicated rate of loss.
(3) The reascnable costs of settiement of the work
terminated, including—

(ii) The termination and settiement of subcon-
tracts (excluding the amounts of such settlements);
and .

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation,
protection, or disposition of the termination inventory.

(h) Except for normal spoilage, and except to the |
extent that the Government oxpressly assumed the risk of
loss, the Contracting Officer shall exclude from the
amounts payable to the Contractor under paragraph (g) of |
this clause, the fair value, as determined by the
Contracting Officer, of property that is destroyed, lost,
stolen, or damaged so as to become undeliverable to the
Government or to a buyer.

(i) The cost principles and procedures of Part 31 of the |
Federal Acquisition Regulation, in effect on the date of
this contract, shail govern all costs claimed, agreed to, or
determined under this clause.

(i) The Contractor shall have the right of appeal, under |
the Disputes clause, from any determination made by the
Contracting Officer under paragraph (e), (g), or (1) of this I
clause, except that if the Contractor failed to submit the
termination scttlement proposal or request for equitable
adjustment within the time provided in paragraph (¢) or
(1), respectively, and failed to request a time extension,
there is no right of appeal.

(k) In arriving at the amount due the Contractor under |
this clause, there shall be deducted—

(1) All unliquidated advance or other payments to
the Contractor under the terminated portion of this
contract;

(2) Any claim which the Government has against
the Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of,
materials, supplies, or other things acquired by the’
Contractor or sold under the provisions of this clause
and not recovered by or credited to the Govemment.
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l (D) If the termination is partial, the Contractor may file
a proposal with the Contracting Officer for an equitable
adjustment of the price(s) of the continued portion of the
contract. The Contracting Officer shall make any equitable
adjustment agreed upon. Any proposal by the Contractor
for an equitable adjustment under this clause shall be
requested within 90 days from the effective date of termi-
nation unless extended in writing by the Contracting
Officer.

| (m)1) The Government may, under the terms and con-
ditions it prescribes, make partial payments and payments
against costs incurred by the Coatractor for the terminated
portion of the contract, if the Contracting Officer believes
the total of these payments will not exceed the amount to
which the Contractor will be eatitled.

= (2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the
expess to the Goverament upoa demand, together with
interest computed-at the rate established by the

Secretary of the Treasury under 50 U.S.C. App.

1215(b)(2). Interest shall be computed for the period

from the date the excess payment is received by the

Contractor to the date the excess is repaid. Interest shall

not be charged on any excess payment due to a reduc-

tion in the Contractor’s termination settlement proposal
because of retention or other disposition of termination
inventory until 10 days after the date of the retention or
disposition, or a later date determined by the

Contracting Officer because of the circumstances.

I (n) Unless otherwise provided in this contract or by
statute, the Contractor shall maintain all records and docu-
ments relating to the terminated portion of this contract for
3 years after final settlement. This includes all books and
other evidence bearing on the Contractor’s costs and
cxpenses under this contract. The Contractor shall make
these records and documents available to the Government,
at the Contractor’s office, at all reasonable times, without
any direct charge. If approved by the Contracting Officer,
photographs, microphotographs, or other authentic repro-
ductions may be maintained instead of original records and
documents.

(End of clause)

Alternate 1 (SEP 1996). If the contract is for construc-
tion, substitute the following paragraph (g) for paragraph
(g) of the basic clause: '

(g) If the Contractor and Contracting Officer fail to
agree on the whole amount to be paid the Contractor
because of the termination of work, the Contracting Officer
shall pay the Contractor the amounts determined as fol-
lows, but without duplication of any amounts agreed upon

| under paragraph (f) of this clause:

(1) For contract work performed before the effective
date of termination, the total (without duplication of any
items) of —

(i) The cost of this work;
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(ii) The cost «f settling and paying termination
settlement proposils under terminated subcontracts
that are properly chargeable to the terminated portion
of the contract if not included in subdivision (g)(1)(i) l
of this clause; ard

(iii) A sum, as profit on subdivision (g)(1)(i) of
this clause, determined by the Contracting Officer
under 49.202 of the Federal Acquisition Regulation,
in effect on the date of this contract, to be fair and
reasonable; however, if it appears that the Contractor
would have sustained a loss on the entire contract
had it been completed, the Contracting Officer shall
allow no profit under this subdivision (iii) and shall
reduce the settiement to refiect the indicated rate of
(2) The reasonable costs of settloment of the work

(ii) The termination and settlement of subcontracts
(excluding the amounts of such settiements); and

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation,
protection, or disposition of the termination invento-
ry.

Alternate II (SEP 1996). If the contract is with an agen- |
cy of the U.S. Government or with State, local, or foreign
governments or their agencies, and if the Contracting
Officer determines that the requirement to pay interest on
excess partial payments is inappropriate, delete subpara-
graph (m)(2) of the besic clause.

Alternate Il (SEP 1996). If the contract is for construc-
tion and with an agency of the U.S. Government or with
State, local, or foreign governments or their agencies, sub-
stitute the following paragraph (g) for paragraph (g) of the
basic clause. Subparagraph (m)(2) may be deleted from the
basic clause if the Contracting Officer determines that the
requirement to pay interest on excess partial payments is

(g) If the Contractor and Contracting Officer fail to
agree on the whole amount to be paid the Contractor
because of the termination of work, the Contracting Officer
shall pay the Contractor the amounts determined as fol-
lows, but without duplication of any amounts agreed upon
under paragraph (f) of this clause:

(1) For contract work performed before the effective
date of termination, the total (without daplication of any
items) of—

(i) The cost of this work; :

(ii) The cost of settling and paying termination
settiement proposals under terminated subcontracts
that are properly chargeable to the terminated portion
of the contract if not included in subdivision (g)(1)() |
of this clause; and
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| (iii) A sum, as profit on subdivision (g)(1)(i) of
this clause, determined by the Contracting Officer
under 49.202 of the Federal Acquisition Regulation,
in effect on the date of this contract, to be fair and
reasonable; however, if it appears that the Contractor
would have sustained a loss on the entire contract
had it been completed, the Contracting Officer shall
allow no profit under this subdivision (iii) and shall
reduce the settlement to reflect the indicated rate of
loss.
(2) The reasonable costs of settlement of the work
(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termina-
(ii) The termination and settiement of subcontracts
{excluding the amounts of such settlements); and
" (iii) Storage, transportation, and other costs
incumred, reasonably necessary for the preservation,
protection, or disposition of the termination inventory.

52.249-3 Termination for Convenience of the
Governmesnt (Dismantling, Demolition, or Removal
of Improvements).

As prescribed in 49.502(b)(2), insert the following
clause:

TERMINATION FOR CONVENIENCE OF THE
GOVERNMENT (DISMANTLING, DEMOLITION, OR
REMOVAL OF IMPROVEMENTS) (SEP 1996)

(a) The Government may terminate performance of
work under this contract, in whole or, from time to time, in
part if the Contracting Officer determines that a termina-
tion is in the Government’s interest. The Contracting
Officer shall terminate by delivering to the Contractor a
Notice of Termination specifying the extent of termination
and the effective date. Upon receipt of the notice, if title to
property is vested in the Contractor under this contract, it
shall revest in the Government regardless of any other
clause of this contract, except for property that the
Contractor disposed of by bona fide sale or removed from
the site.

(b) After receipt of a Notice of Termination, and except
as directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations,
regardless of delay in determining or adjusting any
amounts due under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred
to as subcontracts in this clause) for materials, services,
or facilities, except as necessary to complete the conatin-
ued portion of the contract.

(3) Terminate all subcontracts to the extent they
relate to the work terminated.

(4) Assign to the Government, as directed by the
Contracting Officer, all right, title, and interest of the

Contractor under the subcontracts terminated, in which
case the Government shall have the right to settle or to
pay any termination settlement proposal arising out of
those terminations.

(5) With approval or ratification to the extent
required by the Contracting Officer, settle all outstand-
ing liabilities and termination settlement proposals aris-
ing from the termination of subcontracts; the approval
or ratification will be final for purposes of this clause.

(6) As directed by the Contracting Officer, transfer
title and deliver to the Government (i) the fabricated or
unfabricated parts, work in process, completed work,
supplies, and other material produced or acquired for the
work terminated, and (ii) the completed or partially
completed plang, drawings, information, and other prop-

exty that, if the cootract has been completed, would be
mtpimed to be farnished to the Government.

(7) Complete performance of the work not terminat-

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and
preservation of the property related to this contract that
is in the possession of the Contractor and in which the
Government has or may acquire an interest.

(9) Use its best efforts to sell, as directed or autho-
rized by the Contracting Officer, any property of the
types referred to in subparagraph (b)6) of this clause;
provided, however, that the Contractor (i) is not required
to extend credit to any purchaser and (ii) may acquire
the property under the conditions prescribed by, and at
prices approved by, the Contracting Officer. The pro-
ceeds of any transfer or disposition will be applied to
reduce any payments to be made by the Government
under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the
Contracting Officer.

(c) The Contractor shall submit complete termination
inventory schedules no later than. 120 days from the effec-
tive date of termination, unless extended in writing by the
Contracting Officer upon written request of the Contractor
within this 120-day period.

(d) After expiration of the plant clearance period as
defined in Subpart 45.6 of the Federal Acquisition
Regulation, the Contractor may sabmit to the Contracting
Officer a list, certified as to quantity and quality, of termina-
tion inventory not previously disposed of, excluding items
authorized for disposition by the Contracting Officer. The
Contractor may request the Government to remove those
items or enter into an agreement for their storage. Within 15
days, the Government will accept title to those items and
remove them or enter into a storage agreement. The
Contracting Officer may verify the list upon removal of the
items, or if stored, within 45 days from submission of the list,
and shall correct the list, as necessary, before final settlement.

(¢) After termination, the Contractor shall submit a final |
52-289

ed.



FAC90—40 SEPFTEMBER 24, 199%

52.249-3

FEDERAL ACQUISITION REGULATION (FAR)

termination settlement proposal to the Contracting Officer
in the form and with the certification prescribed by the
Contracting Officer. The Contractor shall submit the pro-
posal promptly, but no later than 1 year from the effective
date of termination, unless extended in writing by the
Contracting Officer upon written request of the Contractor
within this 1-year period. However, if the Contracting
Officer determines that the facts justify it, a termination
settlement proposal may be received and acted on after 1
year or any extension. If the Contractor fails to submit the
proposal within the time allowed, the Contracting Officer
may determine, on the basis of information available, the
amount, if any, duc the Contractor because of the termina-
' (£) Subject 0 paragraph (¢) of this clause, the Coatractor
and the Costracting Officer may sgree upon the whole or
any part of the amount to be paid becamse of the termina-
tion. The amount may include a reasonsbie allowance for
profit on work done. However, the agreed amount, whether
| undor this paragraph (f) or paragraph (g) of this clause,
exclusive of settiement costs, may not exceed the total con-
tract price as reduced by (1) the amount of payments previ-
ously made and (2) the contract price of work not terminat-
ed. The contract shall be amended and the Contractor paid
| the agreed amount. Paragraph (g) of this clausz shall not
limit, restrict, or affect the amount that may be agreed upon
to be paid under this paragraph.
| (g) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the termi-
nation of work, the Contracting Officer shall pay the
Contractor the amounts determined by the Contracting
Officer as follows, but without duplication of any amounts
.| agreed on under paragraph (f) of this clause:

(1) For contract work performed before the effective
date of termination, the total (without duphcauon of any
items) of—

(i) The cost of this work;
(ii) The cost of settling and paying termination
settlement proposals under terminated subcontracts

that are properly chargeable to the terminated portion

of the contract, if not included in subdivision
(gX 1)) of this clause; and

(iii) A sum, as profit on subdivision (g)(1)Xi) of
this clause, determined by the Contracting Officer
under section 49.202 of the Federal Acquisition
Regulation, in effect on the date of this coatract, to
be fair and reasonable; however, if it appears that the
Contractor would have sustained a loss on the entire
contract had it been complieted, the Contracting
Officer shall allow no profit under this- subdivision
(iii) and shall reduce the amount of the settlement to
reflect the indicated rate of loss.
(2) The reasonable costs of settiement of the work

(i) Accounting, legal, clerical, and other expenses
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reasonably mecessary ‘for the preparation of termina-
ticn settlement propesals and supporting data;

(ii) The terminytion and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Preservation and protection of property under
subparagraph (b)(8} of this clause.

(h) Except for normal spoilage, and except to the extent I
that the Government expressly assumed the risk of loss, the
Contracting Officer shall exclude from the amounts
payable to the Contractor under paragraph (g) of this |
clause, the fair value as determined by the Contracting
Officer, of property that is destroyed, lost, stolen, or dam-
aged 30 as to become undeliverable to the Government or
to a buyer.

(i) The cost principles and procedures of Part 31 of the |
Federal Acquisition Regulstion, in effect on the date of this
contract, shall govern all costs clsimed, agreed to, or deter-
mined under this clause.

@) The Conteactor shall have the right of sppesl, under the |
Disputes clsuse, from any determination made by the
Contracting Officer under paragraph (e), (g), or (1) of this
clause, except thet if the Contractor failed to submit the termi-
nation scttiement proposal within the time provided in para-
graph (¢) or (1) and failed to request a time extension, there is |
no right of appeal. If the Contracting Officer has made a deter-
minaﬁonofd:emmtdtnunderpuayq:b(e),(g).or(l)ofl
this clause, the Government shall pay the Contractor (1) the
amount determined by the Contracting Officer, if there is no
right of appeal or if no timely appeal has been taken, or (2) the
amount finally determined on an appeal.

(k) In arriving st the amount due the Contractor under |
this clause, there shall be deducted—

(1) All unliquidated advance or other payments to the

Contractor under the terminated portion of this contract;

(2) Any claim which the Government has against the

Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of,
materials, supplies, or other things acquired by the

Contractor or sold under the provisions of this clausc

and not recovered by or credited to the Government.

(1) If the termination is partial, the Contractor may file a |
proposal with the Contracting Officer for an equitable
adjustment of the price(s) of the costinued portion of the
contract. The Contracting Officer shall make any equitable
adjustment agroed upon. Any proposal by the Contractor
for an equitable adjustment under this clause shall be
requested within 90 days from the effective date of termi-
nation unless extended in writing by the Contracting
Officer.

(m)(1) The Government may, under the terms and con- |
ditions it prescribes, make partial payments and payments
against cost incurred by the Contractor for the terminated
portion of the contract, if the Coatracting Officer believes
the total of these paymeats will not exceed the amount to
which the Contractor will be eatitled. :
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(2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the
excess to the Government upon demand, together with
interest computed at the rate established by the
Secretary of the Treasury under 50 U.S.C. App
1215(b)(2). Interest shall be computed for the period
from, the date the excess payment is received by the
Contractor to the date the excess is repaid. Interest
shall not be charged on any excess payment due to a
reduction in the Contractor's termination settlement
proposal because of retention or other disposition of
termination inventory uatil 10 days after the date of
the retention or disposition, or & lator date determined
by the Contracting Officer because of the circum-
(n) Unless othorwise provided in this coatract or by

statute, the Contractor shall maintein all records and docu-
ments relsting to.the terminated portion of this costract for
3 yoars after final setloment. This includes afl dooks and
other evidence bearing on the Contractor’s costs and
oxpeasos under this contract. The Contractor shall make
these records and documents available to the Government,
at the Contractor’s office, at all reasomable times, without
any direct charge. If approved by the Contracting Officer,
photographs, microphotographs, or other autheatic repro-
ductions may be maintained instead of original records and
documents.
(Bnd of clause)

| Alternate I (SEP 1996). If the contract is with an agency

of the U.S. Government or with State, local, or foreign
governments or their agencies, and if the contracting offi-
cer determines that the requirement to pay interest on
excess partial payments is inappropriate, delete subpara-

| graph (m)2) from the basic clause.

52.249-4 Termination for Convenience of the

Government (Services) (Short Form).

As prescribed in 49.502(c), insert the following clause
in solicitations and contracts for services, regardless of
value, when a fixed-price contract is contempiated and the
Contracting Officer determines that because of the kind of
services required, the successful offeror will not incur sub-
stantial charges in preparation for and in carrying out the
contract, and would, if terminsted for the convenience of
the Government, limit termination settlement charges to
sexvices rendered before the date of sermination:
TERMINATION FOR CONVENIENCE OF THE GOV-

ERNMENT (SERVICES) (SHORT FORM) (APR 1984)

The Contracting Officer, by written notice, may termi-
sate this contract, in whole or in part, when it is in the
Government’s interest. If this contract is terminated, the
Government shall be liable only for payment under the
payment provisions of this contract for services rendered
before the effective date of termination.

(End of clause)

52.249.5 Termination for Convenience of the
Government (Educational and Other Nonprofit
Institations).

As prescribed in 49.502(d), insert the following clause : |

TERMINATION FOR CONVENIENCE OF THE

GOVERNMENT (EDUCATIONAL AND OTHER
NONPROFIT INSTITUTIONS) (SEP 1996) l

(a) The Government may terminate performance of
work under this contract in whole or, from time to time, in
part if the Contracting Officer determines that a termina-
tion is in the Government’s interest. The Contracting
Officer shall terminate by delivering to the Contractor a
Notice of Termination specifying the extent of termination

(®) Afwe receipt of a Notice of Termiastion aid except
as directed by the Contracting Officer, the Contractor shall
immedistely proceed with this following obligations:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred
0 a2 subcontracts in this clanes), except as necessary to
compiete the continued portion of the contract.

(3) Terminate all applicable subcontracts and cancel
or divert applicable commitments covering personal ser-
vices that extend beyond the effective date of termina-
tion.

(4) Assign to the Government, as directed by the
Contracting Officer, all right, title, and interest of the
Contractor under the subcontracts terminated, in which
case the Government shall have the right to settle or pay
any termination settiement proposal arising out of those

(5) With approval or ratification to the extent
required by the Contracting Officer, settle all outstand-
ing liabilities and termination settiement proposals aris-
ing from the termination of subcontracts; approval or
ratification will be final for purposes of this clause.

(6) Transfer title (if not already transferred) and, as
directed by the Contracting Officer, deliver to the
Government any information and items that, if the con-
tract had been completed, would have been required to
be furnished, including (i) materials or equipment pro-
duced, in process, or acquired for the work terminated
and (ii) completed or partially completed plans, draw-
ings, and information.

(7) Complete performance of the work not terminat-

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and
preservation of the propexty related to this contract that
is in the possession of the Contractor and in which the
Government has or may acquire an interest.

(9) Use its best efforts to sell, as directed or autho-
rized by the Contracting Officer, termination inventory
other than that retained by the Government under sub-
paragraph (b)(6) of this clause; provided, hmveve;.ﬂ;fl
52-2
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the Contractor (i) is not required to extend credit to any

purchaser and (ii) may acquire the property under the

conditions prescribed by, and at prices approved by, the

Contracting Officer. The proceeds of any transfer or dis-

position will be applied to reduce any payments to be

made by the Government under this contract, credited to
the price or cost of the work, or paid in any other man-
ner directed by the Contracting Officer.

(c) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effec-
tive date of termination, unless extended in writing by the
Coantracting Officer upon written request of the Contractor
within this 120-day period.

(d) After termination, the Contractor alnll submit a final
termination settlement proposal to the Contracting Officer
in the form and with the certification prescribed by the
Contracting Officer. The Contractor shall submit the pro-
posal promptly but no Igter than 1 year from the effective
date of termination unless extended in writing by the
Contracting Officer upon written request of the Contractor
within this 1-year period. If the Contractor fails to submit
the termination settlement proposal within the time
allowed, the Contracting Officer may determine, on the
basis of information available, the amount, if any, due the
Contractor because of the termination and shall pay the
amount determined.

' (e) Subject to paragraph (d) of this clause, the
Contractor and the Contracting Officer may agree upon the
whole or any part of the amount to be paid because of the
termination. This amount may include reasonable cancella-
tion charges incurred by the Contractor and any reasonable
loss on outstanding commitments for personal services that
the Contractor is unable to cancel; provided, that the
Contractor exercised reasonable diligence in diverting such
commitments to other operations. The contract shall be
amended and the Contractor paid the agreed amount.

|  ® The cost principles and procedures in Subpart 31.3 of
the Federal Acquisition Regulation (FAR), in effect on the
date of the contract, shall govern all costs claimed, agreed
to, or determined under this clause; however, if the
Contractor is not an educational institution, and is a non-
profit organization under Office of Management and
Budget (OMB) Circular A-122, “Cost Principles for
Nonprofit Organizations,” July 8, 1980, those cost princi-
ple shall apply; provided, that if the Contractor is a non-
profit institution listed in Attachment C of OMB Circular
A-122, the cost principles at FAR 31.2 for commercial
organizations shall apply to such contractor.

| (8) The Government may, under the terms and condi-
tions it prescribes, make partial payments against costs
incurred by the Contractor for the terminated portion of
this contract, if the Coatracting Officer believes the total of
these payments will not exceed the amount to which the
Contractor will be entitled. _

| (%) The Contractor has the right of appeal as provided
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under the Disputes clause, except that if the Contractor
failed to submit the termination settlement proposal within
the time provided in paragraph (d) of this clause and failed '
to request a time extension, there is no right of appeal.

{End of clause)

52.249-6 Termination (Cost-Reimbursement).

As prescribed in 49.503(a)(1), insert the following
clause:

TERMINATION (COST-REIMBURSEMENT)

(SEP 1996)

(a) The Government may terminate performance of
work under this contract in whole or, from time to time, in
paxt, if—

(1) The Contracting Officer determines that a termi-
nation is in the Government’s interest; or

(2) The Contractor defaults in performing this con-
tract and fails to cure the default within 10 days (unless
extended by the Contracting Officer) after receiving a
notice specifying the default. “Default” includes failure
to make progress in the work so as to endanger perfor-
mance.

(b) The Contracting Officer shall terminate by deliver-
ing to the Contractor a Notice of Termination specifying
whether termination is for defauit of the Contractor or for
convenience of the Government, the extent of termination,
and the effective date. If, after termination for default, it is
determined that the Contractor was not in default or that
the Contractor’s failure to perform or to make progress in
performance is due to causes beyond the control and with-
out the fault or negligence of the Contractor as set forth in
the Excusable Delays clause, the rights and obligations of
the parties will be the same as if the termination was for the
convenience of the Government.

(c) After receipt of a Notice of Termination, and except
as directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations,
regardless of any delay in determining or adjusting any
amounts due under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred
to as subcontracts in this clause), except as necessary to
complete the continued portion of the contract.

(3) Terminate all subcontracts to the extent they
relate to the work terminated.

(4) Assign to the Government, as directed by the
Contracting Officer, all right, title, and interest of the
Contractor under the subcontracts terminsted, in which
case the Government shall have the right to setle or to
pay any termination settiement proposal arising out of
those terminations.

(5) With approval or ut:ficatxon to the extent
required by the Contracting Officer, settie all outstand-
ing liabilities and termination settiement proposals aris-
ing from the termination of subcontracts, the cost of
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which would be reimbursable in whole or in part, under
this contract; approval or ratification will be final for
purposes of this clause.

(6) Transfer title (if not already transferred) and, as
directed by the Contracting Officer, deliver to the
Government (i) the fabricated or unfabricated parts,
work in process, completed work, supplies, and other
material produced or acquired for the work terminated,
(ii) the completed or partially completed plans, draw-
ings, information, and other property that, if the contract
had beea completed, would be required to be fumished
to the Government, and (jii) the jigs, dies, fixtures, and
other special tpols and tooling acquired or manufactured
for this contract, the.cost of which the Contractor has
been or will be reimbursed under this coniract.

(7) Complete performance of the work not termi-
nated.

. (8) Take amy action that may bo necessary, or that the
Contracting Officer may direct, for the protection and
preservation of the property related to this contract that
is in the possession of the Contractor and in which the
Government has or may acquire an interest.

(9) Use its best efforts to sell, as directed or autho-
rized by the Contracting Officer, any property of the
types referred to in subparagraph (c)X6) of this clause;
provided, however, that the Contractor (i) is not required
to extend credit to any purchaser and (ii) may acquire
the property under the conditions prescribed by, and at
prices approved by, the Contracting Officer. The pro-
ceeds of any transfer or disposition will be applied to
reduce any payments to be made by the Government
under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the
Contracting Officer.

(d) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effec-
tive date of termination, unless extended in writing by the
Contracting Officer upon written request of the Contractor
within this 120-day period.

(c) After expiration of the plant clearance period as
defined in Subpart 45.6 of the Federal Acquisition
Regulation, the Contractor may submit to the Contracting
Officer a list, certified as to quantity and quality, of termi-
nation inventory not previously disposed of, excluding
items authorized for disposition by the Contracting Officer.
The Contractor may request the Government to remove
those items or enter into an agreement for their storage.
Within 15 days, the Government will accept the items and
remove them or enter into a storage agreement. The
Contracting Officer may verify the list upon removal of the
items, or if stored, within 45 days from submission of the
list, and shall correct the list, as necessary, before final set-
tlement.

(f) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer

in the form and with the certification prescribed by the
Contracting Officer. The Contractor shall submit the pro-
posal promptly, but no later than 1 year from the effective
date of termination, unless extended in writing by the
Contracting Officer upon written request of the Contractor
within this 1-year period. However, if the Contracting
Officer determines that the facts justify it, a termination
settlement proposal may be received and acted on after 1
year or any extension. If the Contractor fails to submit the
proposal within the time allowed, the Contracting Officer
may determine, on the basis of information available, the
amount, if any, due the Contractor because of the termina-
tion and shall pay the amount determined.

(8) Subject to paragraph (f) of this clause, the
Contractor and the Contracting Officer may agree on the
whole or any pert of the amount to be paid (including an
allowance for fee) because of the termination. The contract
shall be amended, and the Contractor paid the agreed
amount. ,

() If the Contractor and the Contracting Officer fail to |
agree in whole or in part on the amount of costs and/or fee
to be paid because of the termination of work, the
Contracting Officer shall determine, on the basis of infor-
mation available, the amount, if any, due the Contractor,
and shall pay that amount, which shall include the follow-
ing: :

(1) All costs reimbursable under this contract, not
previously paid, for the performance of this contract
before the effective date of the termination, and those
costs that may continue for a reasonable time with the
approval of or as directed by the Contracting Officer;
however, the Contractor shall discontinue those costs as
rapidly as practicable.

(2) The cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are
properly chargeable to the terminated portion of the con-
tract if not included in subparagraph (h)(1) of this |
clause.

(3) The reasonable costs of settlement of the work
terminated, including-—

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termina-
tion settiement proposals and supporting data;

(ii) The termination and settiement of subcontracts
(excluding the amounts of such settlements); and

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation,
protection, or disposition of the termination invento-
ry. If the termination is for default, no amounts for
the preparation of the Contractor’s termination settle-
ment proposal may be included.

(4) A portion of the fee payable under the contract,
determined as follows:

(i) If the contract is terminated for the conve-
nience of the Government, the settlement shall

52-293



FAC 90—40 SEPTEMBER 24, 1996

52.249-6

FEDERAL ACQUISITION REGULATION (FAR)

include a percentage of the fec equal to the percent-
age of completion of work contemplated under the
contract, but excluding subcontract effort included in
subcontractors’ termination proposals, less previous
payments for fee.

(ii) If the contract is terminated for default, the
total fee payable shall be such proportionate part of the
fee as the total number of articles (or amount of ser-
vices) delivered to and accepted by the Government is
to the total number of articles (or amount of services)
of a like kind required by the contract.

(5) If the settlement includes only fee, it will be
l determined under subperagraph (h)(4) of this clause.

(i) The cost priaciples and procedures in Part 31 of the
Federal Acquisition Regulation, in effoct on the date of this
contract, shall govem all costs claimed, agreed to, or deter-

| ) The Contractor shall bave the right of appeal, under
the Disputes clause, from any determination made by the
Contracting Officer under paragraph (f), (b), or (1) of this
clause, except that if the Contractor failed to submit the ter-
mination settlement proposal within the time provided in
paragraph (f) and failed to request a time extension, there is
no right of appeal. If the Contracting Officer has made a
determination of the amount due under paragraph (f), (h) or
(1) of this clause, the Government shall pay the Contractor
(1) The amount determined by the Contracting Officer if
there is no right of appeal or if no timely appeal has been
taken, or (2) The amount finally determined on an appeal.

(k) In arriving at the amount due the Contractor under
this clause, there shall be deducted—

(1) All unliquidated advance or other payments to the
Contractor, under the terminated portion of this contract;

(2) Any claim which the Government has against the
Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of
materials, supplies, or other things acquired by the
Contractor or sold under this clause and not recovered
by or credited to the Government.

(1) The Contractor and Contracting Officer must agree to
any equitable adjustment in fee for the continued portion of
the contract when there is a partial termination. The
Contracting Officer shall amend the contract to reflect the
agreement.

l (m)1) The Government may, under the terms and con-
ditions it prescribes, make partial payments and payments
against costs incurred by the Contractor for the terminated
portion of the contract, if the Contracting Officer believes
the total of these payments will not exceed the amount to
which the Contractor will be entitled.

(2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the
excess to the Government upon demand, together with
interest computed at the rate established by the
Secretary of the Treasury under 50 U.S.C. App.
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1215(b)(2). Interest shall be computed for the period
from the date the excess payment is received by the
Contractor to the date the excess is repaid. Interest shall
not be charged on any excess payment due to a reduc-
tion in the Contractor’s termination settlement proposal
because of retention or other disposition of termination
inventory until 10 days after the date of the retention or
disposition, or a later date determined by the
Contracting Officer because of the circumstances.
(n)'l‘heprovnsnons of this clause relating to fee are inap- |
plicable if this contract does tiot include a fee.
(Bnd of clause)

Alternate I (SEP 1996). If the contract is for construc-
tion, substitute the following subparagraph (h)(4) for sub-
paragraph (h)(4) of the basic clause:

(4) A portion of the fee payable under the contract
determined as follows:

(i) If the contract is terminated for the conve-
nience of the Government, the settlement shall
include a percentage of the fee equal to the
percentage of completion of work contemplated
under the contract, but excluding subcontract effort
included in subcontractors’ termination settlement
proposals, less previous payments for fee.

(i) If the contract is terminated for default, the
total fee payable shall be such proportionate part of
the fee as the actual work in place is to the total work
in place required by the contract.

Alternate I1 (SEP 1996). If the contract is with an agen- |
cy of the U.S. Government or with State, local, or foreign
governments or their agencies, and if the contracting offi-
cer determines that the requirement to pay interest on

- excess partial payments is inappropriate, delete subpara-

graph (m)(2) from the basic clause.

Alternate 11 (SEP 1996). If the contract is for construc-
tion with an agency of the U.S. Government or with State,
local, or foreign governments or their agencies, the follow-
ing subparagraph (h)}(4) shall be substituted for subpara-
graph (h)(4) of the basic clause. Subparagraph (m)2) may
be deleted from the basic clause if the contracting officer
determines that the requirement to pay interest on excess
partial payments is inappropriate.

(4) A portion of the fee payable under the contract
determined as follows:

(i) If the contract is terminated for the conve-
nience of the Government, the settiement shall
include a percentage of the fee equal to the percent-
age of completion of work contemplated under the
contract, but excluding subcontract effort included in
subcontractors’ termination settlement proposals, less
previous payments for fee.

(ii) If the contract is terminated for default, the
total fee payable shall be such proportionate part of
the fee as the actual work in place is to the total work
in place required by the contract.
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Abernate IV (SEP 1996). If the contract is a time-and-mate-
rial or labor-hour contract, substitute the following paragraphs
(h) and (¥) for peragraphs (h) and (1) of the basic clause:

(h) If the Contractor and the Contracting Officer fail
to agree in whole or in part on the amount to be paid
because of the termination of work, the Contracting
Offices shall determine, on the basis of information
available, the amount, if any, due the Contractor and
shall pay the amount determined as follows:

(1) If the termination is for the convenience of the

Governmeat, include—

(i) An amount for direct labor hours (as defined
in-the Schoduls of the contract) determined by mul-
tiplying the nusber of direct labor bours expended
before the offective date of termination by the
hourly rate(s) in the Schedule, less any hourly rate
payments aiready made to the Contractor;

(ii) Az amount (computed under the provisions
for payment of materials) for material expenses
incurred before the effective date of termination,
not previously paid to the Contractor;

(iii) An amount for labor and material expenses
computed as if the expenses were incurred before
the effective date of termination, if they are reason-
ably incurred after the effective date, with the
approval of or as directed by the Contracting
Officer; however, the Contractor shall discontinue
these expenses as rapidly as practicable;

(iv) If not included in subdivision (h)(1)(i), (ii),
or (iii) of this clause, the cost of settling and paying
termination settiement proposals under terminated
subcontracts that are properly chargeable to the ter-
minated portion of the contract; and

(v) The reasonable costs of settiement of the
work terminated, incloding—

(A) Accounting, legal, clerical, and other
expenses reasonably necessary for the prepara-
tion of termination settlement proposals and
supporting data;

(B) The termination and settlement of sub-
contracts (excluding the amounts of such settle-
ments); and

(C) Storage, transportation, and other costs
incurred, reasonably necessary for the protection
or disposition of the termination inventory.

(2) If the termination is for default of the
Contractor, include the amounts computed under sub-
paragraph (h)(1) of this clause but omit—

(i) Any amount for preparation of the
Contractor’s termination settiement proposal; and

(ii) The portion of the hourly rate allocable to
profit for any direct labor hours expended in fur-
nishing materials and services not delivered to and
accepted by the Government.

(1) If the termination is partial, the Contractor may file I
with the Contracting Officer a proposal for an equitable
adjustment of price(s) for the continued portion of the
contract. The Contracting Officer shall make any equi-
table adjustment agreed upon. Any proposal by the
Contractor for an equitable adjustment under this clause
shall be requested within 90 days from the effective date
of termination, unless extended in writing by the
Contracting Officer.

Alternate V (SEP 1996). If the contract is a time-and-
material or labor-hour contract with an agency of the U.S.
Government or with State, local or foreign governments or
their agencies, subdtitute the following paragraphs (h) and
(1) for paragraphs (h) and (1) of the basic clause.
Subperagraph (m)(2) may be deleted from the basic clause
if the contracting officer determines that the requirement to
pay interest on excess partial payments is inappropriate.

(@) If the Contractor and the Contracting Officer fail
to agree in whole or in part on the amount to be paid
because of the termination of work, the Contracting
Officer shall determine, on, the basis of information
available, the amount, if any, due the Contractor and
shall pay the amount determined as follows:

(1) If the termination is for the convenience of the

Government, include—

(i) An amount for direct labor hours (as defined
in the Schedule of the contract) determined by mul-
tiplying the number of direct labor hours expended
before the effective date of termination by the
hourly rate(s) in the Schedule, less any hourly rate
payments already made to the contractor;

(ii) An amount (computed under the provisions
for payment of materials) for material expenses
incurred before the effective date of termination,
not previously paid to the Contractor;

(iii) An amount for labor and material expenses
computed as if the expenses were incurréd ‘before
the effective date of termination if they are reason-
ably incurred after the effective date, with the
approval of or as directed by the Contracting
Officer; however, the Contractor shall discontinue
these expenses as rapidly as practicable;

(iv) ¥f not included in subdivision (h)(1)(), Gii), |
or (iii) of this clause, the cost of settling and paying
termination settlement proposals under terminated

subcontracts that are properly chargeable to the ter-
minated portion of the contract; and

(v) The reasonable costs of settlement of the
work terminated, including—

(A) Accounting, legal, clérical, and other
expenses reasonably necessary for the prepara-
tion of termination settlement proposals and
supporting data;

(B) The termination and settlement of sub-
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contracts (excluding the amounts of such settle-
ments); and

(C) Storage, transportation, and other costs
incurred, reasonably necessary for the protection
or disposition of the termination inventory.

(2) If the termination is for default of the
Contractor, include the amounts computed under sub-
paragraph (h)(1) of this clause but omit—

(i) Any amount for preparation of the

Contractor’s termination settlement proposal; and

(ii) The portion of the hourly rate allocable to
profit for any direct labor hours expended in fur-
nishing materials and services not delivered to and
accepted by the Government.

(D) If the termination is partial, the Contractor may file
with the Coatracting Officer a proposal for an equitable
adjustment of the price(s) for the continued portion of the
contract. The Contracting Officer shall make any equi-
table adjustment agreed upon. Any proposal by the
Contractor for an equitable adjustment under this clause
shall be requested within 90 days from the effective date
of termination, unless extended in writing by the
Contracting Officer.

52.249-7 Termination (Fixed-Price Architect-Engineer).
As prescribed in 49.503(b), insert the following clause
in solicitations and contracts for architect-engineer ser-
vices when a fixed-price contract is contemplated:
TERMINATION (FIXED-PRICE ARCHITECT-
ENGINEER) (APR 1984)

(a) The Government may terminate this contract in
whole or, from time to time, in part, for the Government’s
convenience or because of the failure of the Contractor to
fulfill the contract obligations. The Contracting Officer
shall terminate by delivering to the Contractor a Notice of
Termination specifying the nature, extent, and effective
date of the termination. Upon receipt of the notice, the
Contractor shall (1) immediately discontinue all services
affected (unless the notice directs otherwise), and (2) deliv-
er to the Contracting Officer all data, drawings, specifica-
tions, reports, estimates, summaries, and other information
and materials accumulated in performing this contract,
whether completed or in process.

(b) If the termination is for the convenience of the
Government, the Contracting Officer shall make an equi-
table adjustment in the contract price but shall allow no
anticipated profit on unperformed services.

(c) If the termination is for failure of the Contractor to
fulfill the contract obligations, the Government may
complete the work by contract or otherwise and the
Contractor shall be liable for any additional cost incurred
by the Government.

(d) If, after termination for failure to fulfill contract
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obligations, it is determined that the Contractor had not
failed, the rights and obligations of the parties shall be
the same as if the termination had been issued for the
convenience of the Government.

(e) The rights and remedies of the Government pro-
vided in this clause are in addition to any other rights and
remedies provided by law or under this contract.

(End of clause)

52.249-8 Default (Fixed-Price Supply and Service).

As prescribed in 49.504(a)(1), insert the following
clause;

DEFAULT (FIXED-PRICE SUPPLY AND SERVICE)
(APR 1984)

(a)(1) The Governinent may, subject to paragraphs (c)
and (d) of this clanse, by writtea notice of default to the
Contractor, terminate this contract in whole or in part if
the Coatractor fails to—

(i) Deliver the supplies or to perform the ser-
vices within the time specifiod in this contract or
any extension;

(ii) Make progress, so as to endanger perfor-
mance of this contract (but see subparagraph (a)(2)
of this clause); or

(iii) Perform any of the other provisions of this
contract (but see subparagraph (a)(2) of this clause).
(2) The Government’s right to terminate this con-

tract under subdivisions (a)(1)(ii) and (1)(iii) of this
clause, may be exercised if the Contractor does not
cure such failure within 10 days (or more if authorized
in writing by the Contracting Officer) after receipt of
the notice from the Contracting Officer specifying the
failure.

(b) If the Government terminates this contract in
whole or in part, it may acquire, under the terms and in
the manner the Contracting Officer considers appropri-
ate, supplies or services similar to those terminated, and
the Contractor will be lisble to the Government for any
excess costs for those supplies or services. However, the
Contractor shall continue the work not terminated.

(c) Except for defaults of subcontractors at any tier,
the Contractor shall not be liable for any excess costs if
the failure to perform the contract arises from causes
beyond the control and without the fault or negligence of
the Contractor. Examples of such causes include (1) acts
of God or of the public enemy, (2) acts of the
Government in either its sovereign or contractual capaci-
ty, (3) fires, (4) floods, (5) epidemics, (6) quarantine
restrictions, (7) strikes, (8) freight embargoes, and (9)
unusually severe weather. In cach instance the failure to
perform must be beyond the control and without the fault
or negligence of the Contractor.

(d) If the failure to perform is caused by the defauit of
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Alternate 1 (APR 1984). If the contract is for disman-
tling, demolition, or removal of improvements, substitute
the following paragraph (a) for paragraph (a) of the basic
clause:
" (a)(1) If the Contractor refuses or fails to prosecute the
work, or any separable part, with the diligence that will
insure its completion within the time specified in this con-
tract, including any extension, or fails to complete the work
within this time, the Government may, by written notice to
the Contractor, terminate the right to proceed with the work
or the part of the work that has been delayed. In this event,
the Government may take over the work and complete it by
contract or otherwise, and may take possession of and use
any maeterials, apphisaces, and plant on the work site neces-
sary for completing the work.
(2) H tite to property is vested in the Contractor
under this cqntract, it shall rovest in the Government
regardiess of any othier clsuse of this contract, except for
property that the Contractor hag disposed of by bona
fide sale or removed from the site. '
(3) The Contractor and its sureties shall be liable for
any damage to the Government resulting from the
Contractor’s refusal or failure to complete the work
within the specified time, whether or not the
Contractor’s right to proceed with the work is terminat-
ed. This liability includes any increased costs incurred
by the Government in completing the work.
Alternate Il (APR 1984). If the contract is to be awarded
during a period of national emergency, subparagraph (b)(1)
below may be substituted for subparagraph (b)(1) of the
basic clause:
(1) The delay in completing the work arises from
causes other than normal weather beyond the control
and without the fault or negligence of the Contractor.
Examples of such causes include (i) acts of God or of
the public enemy, (ii) acts of the Government in either
its sovereign or contractual capacity, (iii) acts of another
Contractor in the performance of a contract with the
Government, (iv) fires, (v) floods, (vi) epidemics, (vii)
quarantine restrictions, (viii) strikes, (ix) freight embar-
goes, (x) unusually severe weather, or (xi) delays of sub-
contractors or suppliers at any tier arising from causes
other than normal weather beyond the control and with-
out the fault or negligence of both the Contractor and
the subcontractors or suppliers; and
Alternate Il (APR 1984). If the contract is for disman-
tling, demolition, or removal of improvements and is to be
awarded during a period of national emergency, substitute
the following paragraph (a) for paragraph (a) of the basic
clause. The following subparagraph (b)(1) may be substi-
tuted for subparagraph (b)(1) of the basic clause:

(a)(1) If the Contractor refuses or fails to prosecute the

. work, or any separable part, with the diligence that will

insure its completion within the time specified in this con-
tract, including any extension, or fails to complete the work
within this time, the Government may,by written notice to
the Contractor, terminate the right to proceed with the work
or the part of the work that has been delayed. In this event,
the Government may take over the work and complete it by
contract or otherwise, and may take possession of and use
any materials, appliances, and plant on the work site neces-
sary for completing the work.

(2) If title to property is vested in the Contractor
under this contract, it shall revest in the Government
regardless of any other clause of this contract, except for
property that the Contractor has disposed of by bona
fide sale or removed from the site.

(3) The Contractor and its sureties shall be liable for
any damage to the Government resulting from the
Contractor's refusal or failure to complete the work
within the specified time, whether or not the
Contractor’s right to proceed with the work is terminat-
ed. This liability includes any increased costs incurred
by the Government in completing the work.

(b) The Contractor’s right to proceed shall not be termi-
nated nor the Contractor charged with damages under this
clause, if—

(1) The delay in completing the work arises from
causes other than normal weather beyond the control
and without the fault or negligence of the Contractor.
Examples of such causes include (i) acts of God or of
the public enemy, (ii) acts of the Government in either
its sovereign or contractual capacity, (iii) acts of
another Contractor in the performance of a contract
with the Government, (iv) fires, (v) floods, (vi) epi-
demics, (vii) quarantine restrictions, (viii) strikes, (ix)
freight embargoes, (x) unusually severe weather, or
(xi) delays of subcontractors or suppliers at any tier
arising from causes other than normal weather beyond
the control and without the fault or negligence of both
the Contractor and the subcontractors or suppliers;
and

52.249-11 Termination of Work (Consolidated Facilities
or Facilities Acquisition).

As prescribed in 49.505(a), insert the following clause:

TERMINATION OF WORK (CONSOLIDATED
FACILITIES OR FACILITIES ACQUISITION)
(SEP 1996)

(a) The Government may terminate performance of
work under this contract in whole, or from time to time, in
part if the Contracting Officer determines that a
termination is in the Government’s interest. The

Contracting Officer shall terminate by delivering to the
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Contractor a Notice of Termination specifying the extent of under this contract, credited to the price or cost of the
termination and the effective date. work, or paid in any other manner directed by the
(b) After receipt of a Notice of Termination, and except Contracting Officer.
as directed by the Contracting Officer, the Contractor shall (c) The Contractor shall submit complete termination
immediately proceed with the following obligations regard- inventory schedules no later than 120 days from the effec-
less of any delay in determining any item of reimbursable tive date of termination, unless extended in writing by the
cost under this clause: Contracting Officer upon written request of the Contractor
(1) Stop work as specified in the notice. within this 120-day period.
(2) Place no further subcontracts or orders (referred (d) After expiration of the plant clearance period as

to as subcontracts in this clause) for materials, services, defined in Subpart 45.6 of the Federal Acquisition
or facilities, except as necessary to complete the contin- Regulation, thé Contractor may submit « list, to the

ued portion of the contract, Costracting Officer certified as to quantity snd quality, of
(3) Terminate all subcontracts to the extent they termination isveatory not previously disposed of, exclud-
relate 10 the wark torminsted. ing items authotized for disposition by the Costracting

(4)Amnwmoﬂovmnt.udhwtedbythe Officer. The Contractor may request the Goverament to
Contracting Officer, all right, title, and interest of the remove these itoms or cater isto an agreement for their
Contractor under the subcontracts terminated, in which storage. Within 15 days, the Goverament shall acoopt the
case the Government sifall have the right to settie or pay items and romove them or cater into a storage agreement.
any termination settiement proposal arising out of those The Coatracting Officer may verify the list upon removal
terminstions. . of the items or, if stored, within 45 days from submission

(3) With the approval or matification to the extent of the list, and shall correct the list, as necessary, before
required by the Contracting Officer, settle all outstand- final settiement.
ing liabilities and termination settlement proposals aris- (¢) After termination, the Contractor shall submit a final 1
ing from the termination of subcontracts, the cost of termination settiement proposal to the Contracting Officer
which would be reimbursable in whole or in part under in the form and with the certification prescribed by the
this contract; the approval or ratification will be final for Contracting Officer. The Contractor shall submit the pro-
purposes of this clause. posal promptly, but no later than 1 year from the effective

(6) Transfer title (if not already transferred) and, as date of termination, unless extended in writing by the
directed by the Contracting Officer, deliver to the Contracting Officer upon written request of the Contractor
Government (i) the fabricated or unfabricated parts, within this 1-year period. However, if the Contracting
work in process, completed work, supplies, and other Officer determines that the facts justify it, a termination
material produced or acquired for the work terminated, settiement proposal may be received and acted on after 1
and (ii) the completed or partially completed plans, year or any extension. If the Contractor fails to submit the
drawings, information, and other property that, if the proposal within the time allowed, the Contracting Officer
contract had been completed, would be required to be may determine, on the basis of information availsbie, the

furnished to the Government. amount, if any, due the Coatractor because of the termina-
(7) Complete performance of the work not terminat- tion and shall pay that amount.
ed. (f) Subject to paragraph (e) of this clause, the Contractor |

(8) Take any action that may be necessary, or that the and the Contracting Officer may agree on the whole or any
Contracting Officer may direct, for the protection and part of the amount to be paid because of the termination.
preservation of the property related to this contract that The contract shall be amended, and the Contractor paid
is in the possession of the Contractor and in which the agreed amount.

Government has or may acquire an interest. (g) If the Contractor and the Contracting Officer fail to |

(9) Use its best efforts to sell, as directed or autho- agree on the whole amount of costs to be paid because of
rized by the Contracting Officer, any property of the the termination of work, the Contracting Officer shall
types referred to in subparagraph (b)X6) of this clause; determine, on the basis of information available, the
provided, however, that the Contractor (i) is not required amount, if any, due the Contractor, and shall pay the
to extend credit to any purchaser and (ii) may acquire amount, determined as follows:

the property under the conditions prescribed by, and at (1) All costs reimbursable under this contract, not
prices approved by, the Contracting Officer. The pro- previously paid, for the performance of this contract
ceeds of any transfer or disposition will be applied to before the effective date of the termination, and part of
reduce any payments to be made by the Government those costs that may continue for a reasonable time with
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the approval of or as directed by the Contracting
Officer; however, the Contractor shall discontinue those
costs as rapidly as practicable.

(2) The cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are
properly chargeable to the terminated portion of the con-

I tract, if not included in subparagraph (g)(1) of this
clause.

(3) The reasonable costs of settlement of the work
terminated, including—

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termina-
tiod seitiement proposals and supporting data;

(if) The termination and settiement of subcon-
tracts; and :

(1ii) Storage, transportation, and other costs
incurred, reasonably mecessary for the preservation,
protection, ‘or dispositioa of the termination invento-
ry.

| (b) The cost principles and procedures in Part 31 of the
Federal Acquisition Regulation, in effect on the date of this
contract, shall govern all costs claimed, agreed to, or deter-
mined under this clause.

I (i) The Contractor shall have the right of appeal, under
the Disputes clause, from any determination made by the

| Contracting Officer under paragraph (e) or (g) of this
clause, except that if the Contractor failed to submit the ter-
mination settiement proposal within the time provided in

| paragraph (¢) of this clause, and failed to request a time
extension, there is no right of appeal. If the Contracting
Officer has made a determination of the amount due under

| paragraph (e) or (g) of this clause, the Government shall
pay the Contractor (1) the amount determined by the
Contracting Officer if there is no right of appeal or if no
timely appeal has been taken, or (2) the amount finally
determined on an appeal.

| () In arriving at the amount due the Contractor under
this clause, there shall be deducted—

(1) All unliquidated advance or other payments to the
Contractor, under the terminated portion of this contract;

(2) Any claim which the Government has against the
Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of
materials, supplies, or other things acquired by the
Contractor or sold under this clause and not recovered
by or credited to the Government.

I (k)(1) The Government may, under the terms and condi-
tions it prescribes, make partial payments and payments
against costs incurred by the Contractor for the terminated
portion of the contract, if the Contracting Officer believes
the total of these payments will not exceed the amount to
which the Contractor will be entitied.

(2) ¥ the total payments exceed the amount finally
determined to be due, the Contractor shall repay the
excess to the Government upon demand, together with
interest computed at the rate established by the
Secretary of the Treasury under 50 U.S.C. App.
1215(b)(2). Interest shall be computed for the period
from the date the excess payment is received by the
Contractor to the date the excess is repaid. Interest shall
not be charged on any excess payment due to a reduc-
tion in the Contractor’s termination settlement proposal
because of retention or other disposition: of termination
inveatory until 10 days after the date of the reteation or
disposition, or a later date determined by the
Contracting Officer because of the circumstances.

() Any related contract of the Contractor may be equi-

tably adjusted if it provides for such sn adjustmeant and if it
is affected by a Notice of Termination under this clause.
The Government shall not be liable to the Contractor for
damages or loss of profits because of any Notice of

(Ead of clause)
Alternate I (SEP 1996). If the contract is with an agency |

of the U.S. Government or with State, local, or foreign
governments or their agencies, and if the contracting offi-
cer determines that the requirement to pay interest on
excess partial payments is inappropriate, delete subpara-
graph (k)(2) from the basic clause. i

52.249-12 Termination (Personal Services).

As prescribed in 49.505(b), insert the following clause

in solicitations and contracts for personal services (see Part
3N
TERMINATION (PERSONAL SERVICES) (APR 1984)

The Government may terminate this contract at any time

upon at least 15 days’ written notice by the Contracting
Officer to the Contractor. The Contractor, with the written
consent of the Contracting Officer, may terminate this con-
tract upon at least 15 days’ written notice to the
Contracting Officer.

(Bad of clause)

52.249-13 Failure to Pesform.

As prescribed in 49.505(c), insert the following clause

in facilities contracts except facilities use contracts with
nonprofit educational institutions:

FAILURE TO PERFORM (APR 1984)
(a) Subject to the Excusable Delays clause (if included

in this contract), if the Contractor fails to perform this con-
tract under its terms, the Contracting Officer shall give the
Contractor written notice stating the failure. Thereafter,
regardless of any other provision of this contract, the
Contractor shall not be entitled to an equitable adjustment
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FEDERAL ACQUISITION REGULATION (FAR)

under cither this contract or any related contract, to the
extent the equitable adjustment arises from the Contractor’s
failure to perform or from any reasonable remediz! action
taken by the Contracting Officer based upon the failure.

(b) The failure of the Government to insist, in one or
more instances, upon the performance of any term of this
contract is not a waiver of the Government’s right to future
performance of such term, and the Contractor’s obligation
for future performance of such term shall continue in
effect.

(c) The rights and remedies of the Government in this
clauemmaddmontoanyothq’nghtxandmmedxecpm-
vided by law or under this contract.

~ (End of clause)

52.249-14 M Delny;

Aspmmbedm49.505(d).mautmefollowmgchme
in solicitations and contracts for supplies, services, con-
struction, and research and developmient on a fee basis
whenever a cost-reimbursement contract. is contemplated.
Also insert the clause in time-and-material contracts, labor-
hour contracts, consolidated facilities contracts, and facili-
ties acquisition contracts. When used in construction con-
tracts, substitute the words “completion time” for “delivery
schedule” in the last sentence of the clause. When used in
facilities contracts, substitute the words “termination of
work” for “termination” in the last sentence of the clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except for defaults of subcontractors at any tier, the
Contractor shall not be in default because of any failure to
perform this contract under its terms if the failure arises
from causes beyond the control and without the fault or
negligence of the Contractor. Examples of these causes are
(1) acts of God or of the public enemy, (2) acts of the
Government in either its sovereign or contractual capacity,
(3) fires, (4) floods, (5) epidemics, (6) quarantine restric-
tions, (7) strikes, (8) freight embargoes, and (9) unusually
severe weather. In each instance, the failure to perform
must be beyond the control and without the fault or negli-
gence of the Contractor. “Default” includes failure to make
progress in the work so as to endanger performance.

(b) If the failure to perform is caused by the failure of a
subcontractor at any tier to perform or make progress, and
if the cause of the failure was beyond the control of both
the Contractor and subcontractor, and without the fault or
negligence of either, the Contractor shall not be deemed to
be in default, unless—

(1) The subcontracted supplies or services were
obtainable from other sources;

(2) The Contracting Officer ordered the Contractor in
writing to purchase these supplies or services from the
other source; and
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(3) The Contractor failed to comply reasonably with
this order.

(c) Upon request of the Contractor, the Contracting
Officer shall ascertain the facts and extent of the failure. If
the Contracting Officer determines that any failure to per-
form results from one or more of the causes above, the
delivery schedule shall be revised, subject to the rights of
the Government under the termination clause of this con-
tract.

(End of clause)

52.250-1 Indemnification Under Public Law 85-804.

As prescribed in 50.403-3, insert the following clause in
contracts whenever the approving official determines that
the contractor shall be indemnified against unusually haz-
ardous or nuclear risks (also see 50.403-2(c)):

INDEMNIFICATION UNDER PUBLIC LAW 85-804

(APR 1984)

(a) “Contractor’s principal officials,” as used in this
clause, means directors, officers, managers, superinten-
deats, or other representatives supervising or directing—

(1) All or substantially all of the Contractor’s busi-
ness,

(2) All or substantially all of the Contractor’s opera-
tions at any one plant or separate location in which this
contract is being performed; or

(3) A separate and complete major industrial opera-
tion in connection with the performance of this contract.
(b) Under Public Law 85-804 (50 U.S.C 1431-1435)

and Executive Order 10789, as amended, and regardless of
any other provisions of this contract, the Government shall,
subject to the limitations contained in the other paragraphs
of this clause, indemnify the Contractor against—

(1) Claims (including reasonable expenses of litiga-
tion or settlement) by third persons (including employ-
ces of the Contractor) for death; personal injury; or loss
of, damage to, or loss of use of property;

(2) Loss of, damage to, or loss of use of Contractor
property, excluding loss of profit; and

(3) Loss of, damage to, or loss of use of Government
property, excluding loss of profit.

(c) This indemnification applies only to the extent that
the claim, loss, or damage (1) arises out of or results from a
risk defined in this contract as unusually hazardous or
nuclear and (2) is not compensated for by insurance or oth-
erwise. Any such claim, loss, or damage, to the extent that
it is within the deductible amounts of the Contractor's
insurance, is not covered under this clause. If insurance
coverage or other financial protection in effect on the
date the approving official authorizes use of this clause is



